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Letters 


Citation Form for the 
Appellate Practitioner 

Thanks for the outstanding article, 
“Citation Form: Getting It Right” in 
the March issue. The author, Susan 
W. Fox, managed to distill from the 
Harvard Bluebook everything that an 
appellate practitioner really needs to 
know about citation form. 

JUDGE PuHiLip J. PADOVANO 

First District Court of Appeal, 
Tallahassee 


African-Americans’ Role in 
Practice of Law in Florida 

We read with interest Gary 
Blankenship’s article “The Story of 
The Florida Bar” in your April is- 
sue. Please let us mention that the 
author, in attempting to note the 
presence of African-American law- 
yers in Florida over generations, 
erred in attributing the state’s first 
black lawyers to “the late 1890s.” 

In fact, African-Americans had 
practiced law in Florida for a gen- 
eration prior to the 1890s. The first 
individual known to have accom- 
plished admission was Henry S. 
Harmon of Gainesville, who took the 
oath in May 1869. At the time, 
Harmon held office as state repre- 
sentative from Alachua County and 
later served as chief clerk of the 
Florida House of Representatives. 
In 1874 he established a partner- 
ship with Congressman Josiah 
Walls and onetime constitutional 
convention delegate William U. 
Saunders, both of whom had been 
admitted the previous year. 

When the Harmon-Walls- 
Saunders partnership coalesced, 
other black lawyers already were 
practicing in Florida’s courts. 
These included Joseph E. Lee at 
Jacksonville, C.A. Rideout at 
Monticello, and, at Tallahassee, 
James D. Thompson, William F. 
Thompson, and John W. Mitchell. 
W.F. Thompson and Mitchell were 
two of three black lawyers who 
helped draft Florida’s 1885 consti- 
tution. The third, Henry Wilkins 
Chandler of Ocala, also represented 
Marion County in the state senate. 
Chandler was a graduate of Maine’s 


Bates College and of the Howard 
University law department. 

By the late 1880s, numerous oth- 
ers had joined these pioneer black 
lawyers. One-time Tampa slave Pe- 
ter W. Bryant, for example, had 
graduated from the Howard Univer- 
sity law department and was headed 
for a practice at Florida’s largest city 
of Key West. James Dean had pre- 
ceded Bryant at Howard and at Key 
West. In 1888, Monroe County vot- 
ers elected him their county judge. 

This is meant, by no means, as an 
exhaustive account of the pioneer 
generation of Florida’s black law- 
yers. We hope, though, that it will 
permit the members of today’s 
Florida Bar to appreciate better the 
role that African-Americans have 
played in the development of the 
law, jurisprudence, and the bar in 
our state. 

Dr. Larry E. RIvERS 
Dr. CANTER Brown, JR. 
Florida Agricultural and 
Mechanical University 


Taking the High Road 

It was with great pleasure and not 
a little nostalgia that I read the ar- 
ticle “Women in The Florida Bar” in 
your April issue. 

When I graduated from the Uni- 
versity of Florida School of Law in 
the early 1980s, I practiced as one of 
five women in the Gainesville firm 
that many referred to as “those lady 
lawyers” (Sherman & Bieber). In one 
of my first litigations I ran up against 
an opponent who made thingsvery 
personal and who caused me a lot of 
anxiety. Mary Anne Sherman sug- 
gested I talk it over with Clara Floyd 
Gehan, the “First Lady of the Law” 
in Gainesville. Ms. Gehan was most 
generous with her time and advice. 

She never told me what to do in 
that specific case. What I do remem- 
ber her saying was that I had a 
choice to make—I could choose to be 
an attorney who did what was 
“right” or I could do what was “ex- 
pedient.” She told me to “start out 
as I plan to continue,” and if I chose 
to be a “gentlewoman,” I should stick 
to the high road despite the momen- 
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tary pressures in any given case to 
do otherwise, and I would never re- 
gret it. 

Nearly 20 years later I now prac- 
tice as a partner in a 500+ attorney 
office. Many times I have stood at 
the same crossroads and used her 
words to guide me. It was great to 
see her honored in your article and 
to reflect on how helpful she was to 
me and others who followed in her 
path. 

JEAN H. McCreary 
Rochester, New York 


Another View on Viatical 
Settlement Contracts 

This letter responds to the Feb- 
ruary article “Policing Terminal IIl- 
ness Investing, How Florida Regu- 
lates Viatical Settlement Contracts” 
by Michael Cavendish. 

The part entitled “Securities 
Regulation” overlooked that F.S. 
Ch. 626, Part XI, the Viatical Settle- 
ment Act, does not regulate and is 
in fact silent as to the specific ac- 
tivity of soliciting and obtaining in- 
vestors in a resale transaction 
which is deemed by this department 
to be a securities transaction. Rob- 
ert F. Milligan, Comptroller of 
Florida, as agency head of the De- 
partment of Banking and Finance, 
has taken administrative action 
against sellers of viatical settlement 
contracts. In other cases, the FBI 
has made arrests and seizures of 


property in Florida, the U.S. 
Attorney’s Office has filed criminal 
prosecutions, and the Florida Office 
of Statewide Prosecution is investi- 
gating persons and companies in- 
volved in the resale of interests in 
viatical settlements. 

This department took administra- 
tive action on June 29, 1999, against 
sellers of various interests in 
viaticated insurance contracts. The 
action alleged the sale of unregis- 
tered securities by persons not reg- 
istered in accordance with F.S. Ch. 
517, known as the Florida Securities 
and Investor Protection Act. On Au- 
gust 17, 1999, the cases filed by the 
department were mutually resolved 
resulting in a final order to cease and 
desist the solicitations of investors 
of viaticals that offered 10 percent 
monthly income programs and that 
offered a lump sum interest payment 
in the event an insurance policy did 
not mature within a period of time 
(for example, 15 percent interest 
paid at the end of a 36-month con- 
tract period in the event the termi- 
nally ill insured person did not die 
within the 36 months covered by the 
investment contract). The depart- 
ment also obtained $901,000 in res- 
titution for certain investors and col- 
lected $60,000 in costs. 

What triggered the FBI’s actions 
were the newspaper advertisements 
offering “9.86% monthly income” to 
investors. The offer of interest pay- 


Gath of Admissionto The Florida Bar 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment 
may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of the State 
of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law 
of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or 
jury by any artifice or false statement of fact or law, 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with 
their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the cause 
with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the de- 
fenseless or oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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ments was not an element in the 
SEC v. Life Partners, Inc. cases. 
When a viator sells his policy and 
an investor buys an interest in the 
policy, then the escrow agent is re- 
quired to disburse all funds “imme- 
diately” upon receipt of the transfer 
documents and the proceeds, and if 
the face value of the policy has not 
been paid out by the insurance com- 
pany, there are no funds available 
to the viatical company to make the 
promised monthly interest payment 
or the interest payment at the ter- 
mination of the investment contract 
to an investor. F.S. §626.9924(3) 
provides that the escrow agent may 
make advance or partial payments 
to the viator (not the investor) at the 
risk of the viatical settlement pro- 
vider. Without a payoff from an in- 
surance company, the source of the 
monthly “interest” payments and 
the 15 percent interest payment to 
be paid at the termination of the in- 
vestment contract is either the 
investor’s own money or funds from 
new investors. In other words, it is 
a Ponzi scheme. 

The major risk with “investing” in 
viaticals or purchasing a fractional 
interest in a viatical trust agree- 
ment is that the insurance policy 
may not exist. The investor has no 
protection and no means to do any 
due diligence prior to delivery of the 
investment funds. There is no mean- 
ingful disclosure to the investor of 
critical, essential, basic information 
such as the name of the insurance 
company, the insurance company’s 
policy number, the name of the insured, 
the face amount of the policy, and the 
current status of the policy. Often the 
investor does not become the named 
beneficiary on the insurance policy nor 
does the insurance company have any 
record of the investor being a named 
beneficiary on a policy or of having any 
interest in a policy. 

It is, therefore, impossible for an 
investor to verify the existence of the 
“investment” or to monitor it. In 
short such an investor has pur- 
chased a “pig in a poke” or some- 
thing that may be no more than 
“smoke and mirrors.” 

FreD H. WILSEN 
Orlando 
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the face amount of the policy, and the 
current status of the policy. Often the 
investor does not become the named 
beneficiary on the insurance policy nor 
does the insurance company have any 
record of the investor being a named 
beneficiary on a policy or of having any 
interest in a policy. 

It is, therefore, impossible for an 
investor to verify the existence of the 
“investment” or to monitor it. In 
short such an investor has pur- 
chased a “pig in a poke” or some- 
thing that may be no more than 
“smoke and mirrors.” 

Frep H. WILSEN 
Orlando 
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dear friend has a sign in 
her garden that gently 
reminds her that we do 
not inherit the earth from 
our parents, we borrow it from our 
children. I feel the same way about 
our profession. As attorneys and 
judges, we are the guardians of the 
laws that will keep our children free. 

In June, I finish a year-long presi- 
dency that feels about a month old. I 
have treasured every moment of it. As 
I look back over the past 11 months, I 
am amazed at the inordinate number 
of critical, often contentious, issues 
the Bar confronted. This year, dinners 
and speeches gave way to emergency 
meetings and tense debates. But 
while lawyers across the state divided 
on key issues facing our profession, 
everyone had one objective in com- 
mon—the preservation of our profes- 
sion and the freedoms it protects. 

First, our members debated over 
the politically charged issue of judi- 
cial merit selection versus elections. 
The arguments on both sides were al- 
ways eloquent and often heated. Jack 
Brandon led a committee to study this 
issue. I want to thank Jack and com- 
mittee members Tod Aronovitz, Alan 
Bookman, Steve Chaykin, Hank 
Coxe, Jesse Diner, Manny Mo- 
rales, Kelly Overstreet Johnson, 
and Bruce Robinson for their 
time spent attending open fo- 
rums with lawyers across the 
state. I am proud of the way this 
issue was handled: After a ro- 
bust but always respectful de- 
bate, the Board of Governors 
voted to recommend merit selec- 
tion. The Bar will continue to 
play a role in educating the pub- 
lic about the importance of this 
decision. This November, voters 
will have the final say. 

Next, the Bar carefully stud- 
ied the proposed multidisci- 
plinary practice rule change. 
Under the skilled leadership of 


President's Page 


The Final Daze 


Rich Gilbert and Martin Garcia, the 
special committee provided the Bar 
with a thorough understanding of 
the scope of the questions that con- 
fronted them. I want to thank Ed 
Dunn for creating a position paper 
in favor of MDPs and Michael 
Nachwalter and Katherine 
Silverglate for writing the position 
paper opposing it. Experts have told 
audiences at national meetings that 
Florida’s papers were the best in the 
country. It was tough to resist the 
temptation to take credit for their 
outstanding work. I also want to 
thank all the members of the com- 
mittee for the countless hours they 
devoted to providing lawyers across 
the state with a comprehensive view 
of the issues. While the debate 
among lawyers was contentious, it 
was also informed. Ultimately, the 
board voted against the proposal. As 
our profession evolves, the Bar will 
continue to comprehensively exam- 
ine related proposals. 

Concerns about the judiciary also 
took center stage. This year the legis- 
lative session started with bills in- 
cluding the addition of two new Su- 
preme Court justices, taking 
rule-making authority away from the 


Being on the Board of Governors is like joining an 
extended family where lifelong friendships are made. 
Above are board member Alan Bookman, President 
Osman, and board members Carol Brewer and Chris- 
tine Milton. 
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Supreme Court, and giving the Gov- 
ernor additional JNC appointments— 
each of which the Bar believed would 
undermine the independence of the ju- 
diciary. Thanks to the diligence of our 
legislative committee, letters from 
many of you, and the hard work of 
Legislative Counsel Richard 
McFarlain, none became law. We 
must be vigilant and track these is- 
sues. Our system is meaningless with- 
out a truly independent judiciary. 
This year the Bar also took a care- 
ful look at the diversity in the judi- 
ciary. We worked with the state’s vari- 
ous judicial nominating commissions 
to address this important issue. 
Through the leadership of Judicial 
Nominating Procedures Committee 
Chair Phil Freidin and the JNCs 
across the state, a JNC Rules Con- 
vention amended the JNC uniform 
rules to require that all JNC mem- 
bers complete an educational course 
that includes diversity and sensitiv- 
ity training. They also voted to begin 
collecting demographic information 
about judicial applicants to deter- 
mine how many minority and women 
lawyers apply for judgeships, are 
nominated, and ultimately are ap- 
pointed to the bench. We must work 
to ensure that our judiciary re- 
flects the people it serves. 

We also continued our efforts 
to enhance the public percep- 
tion of the courts and lawyers. 
To complement these efforts, 
the Bar debuted a new theme— 
The Florida Bar: Protecting 
Rights, Pursuing Justice, Pro- 
moting Professionalism. Along 
with our new logo, those words 
now appear on a wide array of 
Florida Bar and voluntary bar 
communications, and are 
prominently displayed in the 
new educational television and 
radio ads which have been run- 
ning since last October. These, 
along with our voluntary bar 
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media communications effort, took us 
one giant step forward in our efforts 
to educate the public about the legal 
system and what lawyers really do. 

I am grateful to Chief Justice Ma- 
jor Harding and the Supreme Court 
for taking a leadership role on this 
issue. Our system cannot function 
without the trust and confidence 
of our citizens. 

Id also like to thank my good 
friend Judge Sandy Karlan for 
chairing the Commission on the 
Legal Needs of Children. She, 
along with vice chairs Sharon 
Langer and Gerry Kornreich, 
worked hard to gather informa- 
tion and to prioritize the needs of 
children—the most precious par- 
ticipants in our court system. 
Next year, the commission will 
implement programs to address 
this critical problem. The work of 
this commission is very dear to 
me, and I’m grateful that our next 
president, Herman Russomanno, will 
continue to make this commission a 
priority. 

Finally, in a strange twist of fate, 
the tribute to the First 150 Women 
Lawyers in Florida scheduled in Mi- 
ami on May 25 became the recent fo- 
cus of debate here in Dade County. 
The event, the centerpiece of the 
Bar’s 50th anniversary celebration, 
has been in the works for 18 months. 
A devoted committee of lawyers from 
around the state has planned the 
event and researched and written a 
178-page book chronicling the lives 
of the first 150 women lawyers. I 
want to thank the entire committee 
and particularly Wendy Loquasto for 
her talent and tireless efforts; with- 
out her leadership, the research 
would never have been accom- 
plished. The event attracted unex- 
pected notoriety because Attorney 
General Janet Reno is scheduled to 
be the keynote speaker. 

As the world seems to know, Reno 
became the focus of widespread con- 
troversy in Miami after she autho- 
rized federal agents to take Elian 
Gonzalez from his Miami family’s 
home. After that occurred, the Cuban- 
American Bar Association voted to 
withdraw its support of the First 150 
Women event in light of Reno’s ap- 


pearance. While I wish it were other- 
wise, I respect their position. During 
the last few weeks, my long-time 
friend and board member Manny Mo- 
rales and Cuban-American Bar Asso- 
ciation President Oscar Marrero have 
spent hours meeting with Bar lead- 
ers about this unfortunate collision of 


Board member Jack Brandon, his wife, Rebecca, 
First Gentleman Steve Marks, President Osman, 
with Patty Kalish and board member William 
Kalish pose at a board social function. 


events. I want to thank Oscar and his 
board for their consistent commit- 
ment to calm, constructive dialog. The 
right to differ is what makes our coun- 
try great. 

While this issue may have brought 
more attention to the event, it is im- 
portant that the first 150 women re- 
main the focus of that evening and the 
June 14 Supreme Court ceremony in 
Tallahassee. These women blazed the 
trail for every single woman in the 
Bar. Most faced the derision of fam- 
ily, friends, and law school class- 
mates. Some were not allowed to at- 
tend their graduation. Others could 
not get jobs. How many of us could 
have withstood these social pres- 
sures? Ernest Hemingway wrote that 
“courage” is grace under pressure. 
These women were courage in human 
form. They risked their futures to en- 
ter a predominantly hostile bar and 
left this world a better, more inclu- 
sive place. Women lawyers must 
never forget that these courageous 
women make our careers possible. 

As many of you know, Bar work 
takes time—time away from part- 
ners, time away from clients, and, 
most important, time away from 
loved ones. I want to thank my part- 
ners at Carlton Fields. They did not 
simply “bear with me” as I traveled 
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on Bar business for days at a time; 
instead, they encouraged and sup- 
ported me in every way possible. 
Words cannot describe the grati- 
tude I feel for three people who prob- 
ably know more about The Florida 
Bar than anyone else—Jack 
Harkness, Mindy Boggs, and Vicki 
Russell. Their insight, savvy, 
knowledge, and support made 
this year possible. No one could 
lead this Bar without them. I also 
want to thank the folks at the Bar 
Journal, particularly Jud Orrick, 
for providing tremendous edito- 
rial assistance. 

And special thanks go to my 
good friend Pam Perry, who has 
been by my side this entire year. 
I have appreciated her insightful 
guidance and support. 

Service on the Board of 
Governors is its own reward. 
Not only did I get to meet some 
of the best lawyers in Florida, 

but I made many warm friendships 
that will endure. This was a particu- 
larly active year, with all board 
members and the Executive Com- 
mittee being called into extraordi- 
nary service. I am also proud to be 
succeeded by one of those mem- 
bers—Herman Russomanno—a 
born leader with endless energy. 

Most importantly, I want to thank 
my children, my parents, and particu- 
larly my fiancé, Steve. This year, I 
have spent many more weeknights 
away than at home. Steve has been a 
perfect First Gentleman (not an easy 
task) and has hung in there through 
emergency trips to Tallahassee, end- 
less receptions, and nights that began 
all too late. I will always be grateful 
for his patience, support, and love. 

In closing, I want to thank you 
again for the opportunity to serve as 
your Bar president. As lawyers, we 
truly protect the liberty that will keep 
our children free. After a year of meet- 
ing hundreds of wonderful, commit- 
ted lawyers throughout the state, I 
feel confident that the future of our 
profession and the freedoms it pro- 
tects are in good hands. 


Cathy 


EpitH G. OSMAN 
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State and 
Battered Spouse Syndrome 


The Toothless Tigress Can Now Roar 


by Douglas A. Orr 


n March 1999, Florida’s Supreme Court effectively 
granted Florida women the ability to rely upon bat- 
tered spouse syndrome as a defense to killing their 
abuser. Prior to the court’s decision in Weiand v. 
State, 732 So. 2d 1044 (Fla. 1999), an abused woman’s 
ability to justifiably defend herself from a physically abu- 
sive husband or live-in boyfriend was no greater than 
that of anyone to defend themselves in a bar fight.’ Al- 
though Weiand has wide-reaching implications for any 
person attacked in his or her home, the unfortunate re- 
ality is that women who are attacked by paramours are 
most likely to be the ultimate beneficiaries of the Weiand 
holding. Previously, Florida followed the minority rule 
among states, which 
imposes a duty to re- 
treat before defend- 


ing oneself with Previously, Florida followed the minority rule 
among states, which imposes a duty to 
retreat before defending oneself with deadly 
force. By removing the absolute duty to 
retreat, battered spouse syndrome now has 
legal “teeth” in Florida. 


deadly force. Courts 
did recognize the 
limited “castle doc- 
trine” exception, 
which provides that 
there is no duty to 
retreat when at- 
tacked in one’s own 
home. However, 
prior to Weiand, a 
gray area existed: What if both assailant and victim lived 
in that house? Was there a duty to retreat, or could a 
battered woman rely upon the castle doctrine, stand her 
ground, and defend herself with deadly force? The law 
was unsettled. The Weiand decision answers this question. 


14 THE FLORIDA BAR JOURNAL/JUNE 2000 


Kathleen Weiand shot and killed her husband Todd. 
At trial, Kathleen’s defense was battered spouse syn- 
drome; she lived in such fear of Todd that she had no 
choice but to kill him, fearing that if she did not, he would 
kill her. Defense expert Dr. Lenore Walker,’ a clinical 
and forensic psychologist, testified that Kathleen showed 
all the signs of battered spouse syndrome and that she 
believed Todd was going to kill her. However, the court’s 
jury instruction included the admonition that “[t]he fact 
that the defendant was wrongfully attacked cannot jus- 
tify her use of force likely to cause death or great bodily 
harm if by retreating she could have avoided the need to 
use that force.” One year after Kathleen pulled the trig- 
ger, an_ eight- 
woman, four-man 
jury rejected the bat- 
tered spouse syn- 
drome defense and 
convicted Kathleen 
Weiand of second 
degree murder for 
killing Todd. Ap- 
proximately one 
month later, 
Kathleen Weiand 
was sentenced to 18 
years in prison. 
Florida’s Second District Court of Appeal would affirm 
her conviction.‘ However, because the Florida Supreme 
Court considered the issue to be of great public impor- 
tance, Weiand v. State was reargued. 

Abused women who live in fear for their lives and who 


| 
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ultimately kill their abuser may 
suffer from battered spouse syn- 
drome. Battered spouse syndrome 
is created by a cycle of physical 
abuse within a relationship. Typi- 
cally, there are three phases in a 
cycle.> Phase one involves minor 
battering incidents, verbal abuse, 
and attempts by the woman to pla- 
cate the man. Phase two involves 
an “acute battering incident” where 
the woman is severely beaten. 
Phase three is one of contrition and 
loving behavior on the part of the 
male, which reinforces the woman’s 
hope for her mate’s reform. Some 
time later, phase one begins again. 
The cumulative effect of this cycle 
of abuse is that the woman becomes 
perpetually fearful of the man and 
feels helpless to improve her situa- 
tion. Killing her abuser becomes her 
only escape from the relationship. 
One of the earliest cases in this 
country to allow the defense of bat- 
tered spouse syndrome was State 
v. Kelly, 97 N.J. 178 (N.J. 1984). 
In Kelly, the New Jersey Supreme 
Court held that the existence of 
battered spouse syndrome was rel- 
evant to the honesty and reason- 
ableness of a woman’s claim that 
she believed she was in imminent 
danger of death or serious injury. 
In the first Florida case to mention 
battered spouse syndrome, the 
First District Court of Appeal in 
Hawthorne v. State, 408 So. 2d 801 
(Fla. lst DCA 1982), ruled to allow 
testimony by Dr. Lenore Walker to 
explain the reasonableness of the 
defendant’s belief that she was in 
imminent danger, if the trial court 
decided that, “Dr. Walker is quali- 


fied and that the subject is suffi- 
ciently developed and can support 
an expert opinion.”® In most cases 
where evidence of battered spouse 
syndrome is admitted, it is solely for 
this limited purpose. Battered 
spouse syndrome is only a small 
part of the traditionally narrow self- 
defense doctrine.’ It is not, itself, a 
complete defense. 

To justify homicide under any 
claim of self defense, a defendant 
must establish the presence of three 
elements: 1) the defendant believed 
she must use force against an im- 
minent threat of harm; 2) the 
amount of force used was propor- 
tionate to the threatened harm; and 
3) the defendant retreated to the 
greatest degree reasonably pos- 
sible. Evidence that a woman suf- 
fers from battered spouse syndrome 
addresses part one of this standard, 
namely, whether the woman hon- 
estly feared for her life. 

Part three of this tripartite self 
defense standard, the duty to retreat, 
is inapplicable in a defendant’s own 
home because of the so-called “castle 
doctrine,” or privilege of nonretreat. 
The castle doctrine provides that if 
an assailant threatens a victim with 
violence in the victim’s own home, 
the victim may turn aggressor with- 
out any duty of retreat, and still be 
able to justify his actions by claim- 
ing self defense. 

This theory is premised on the 
notion that “a man’s home is his 
castle,” hence the name “castle doc- 
trine.” Justice Cardozo explained, 
“It is not now and never has been 
the law that a man assailed in his 
own dwelling is bound to retreat. If 


assailed there, he may stand his 
ground and resist the attack. He is 
under no duty to take to the fields 
and the highways, a fugitive from 
his own home.” Florida, and most 
other states, has adopted the castle 
doctrine exception to self defense’s 
duty to retreat.’ Yet, the castle doc- 
trine is not absolute. 

Complications arise when both 
initial attacker/ultimate victim and 
the initial victim/ultimate killer live 
in the same home. Under the castle 
doctrine’s rationale, both parties 
have an equal right to defend them- 
selves against an attack. In 1982, 
the Florida Supreme Court, in State 
v. Bobbitt, 415 So. 2d 724 (Fla. 
1982), held that the castle doctrine 
does not apply where both a crimi- 
nal defendant and his victim are le- 
gal occupants of the same home and 
have equal rights to be there. In that 
situation, a victim’s duty to retreat 
remains intact. In Bobbitt, the de- 
fendant shot and killed her hus- 
band, who attacked her in their 
home without provocation. The 
Bobbitt court grounded its decision 
on the sanctity of property and pos- 
sessory rights. Neither victim nor 
slayer has a greater right than the 
other to stand his ground and de- 
fend against an attack. 

For 17 years this ruling placed 
Florida in a tiny minority of states 
that still imposed a duty to retreat 
from a co-occupant/aggressor in 
one’s own home. This created a 
marked difficulty for women suffer- 
ing abuse at the hands of spouses 
or live-in paramours because 
Florida law imposed a duty upon 
women to retreat from their batter- 
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ing spouses. A defense premised on 
battered spouse syndrome was all 
but impossible. In 1993,'' the 
Florida Supreme Court recognized 
the use of battered spouse syndrome 
as a valid part of a self defense jus- 
tification.'” 

Nonetheless, as a matter of law, 
self-defense was still nearly impos- 
sible for a battered spouse to prove 
because of the duty to retreat; 
“(flailure to satisfy [all three of] the 
traditional elements of the self-de- 
fense doctrine means that the bat- 
tered wife syndrome itself will likely 
fail.”"* Although FS. §782.02, titled 
“Justifiable use of deadly force,” does 
not distinguish between killing an 
attacker who is a stranger and an at- 
tacker who is a spouse, roommate, 
parent, or paramour, the courts did. 

The Supreme Court granted juris- 
diction to Weiand on a limited is- 
sue; whether the castle doctrine ex- 
ception to the duty to retreat applies 
when a defendant is attacked by a 
member of her own household. 

The court examined Florida’s 
privilege of nonretreat from one’s 


own residence, acknowledging that 
it is a creature of common law, not 
statutory. The court referred to Lord 
Chief Justice Hale, who wrote 200 
years ago that if a man is 


assailed in his own house, he need not 
flee as far as he can, as in other cases of 
se defendendo, for he hath the protec- 
tion of his house to excuse him from fly- 
ing, as that would be to give up the pro- 
tection of his house to his adversary by 
flight. Flight is for sanctuary and shel- 
ter, and shelter, if not sanctuary, is in 
the home. 


In Hedges v. State, 165 So. 2d 213 
(Fla. Dist. Ct. App. 1964), the court 
extended the common law privilege 
of nonretreat to an instance where 
the attacker was not an unknown 
intruder, but an invitee with the 
defendant’s permission to be in the 
house.’* After reviewing Hedges, the 
court revisited the Bobbitt decision. 

The court delineated four primary 
reasons to recede from Bobbitt and 
its failure to extend the privilege of 
nonretreat to instances where the 
aggressor is a co-occupant. The first 
reason the court gave is that the 
Bobbitt decision, was “grounded 
upon the sanctity of property and 


possessory rights, rather than the 
sanctity of human life.” This prop- 
erty rights theory was a poor basis 
for that opinion, given that Hedges 
extended the castle doctrine to in- 
stances where the attacker was an 
invitee, with a legal right to be on 
the premises. The court deferred to 
Justice Overton’s dissenting opinion 
in Bobbitt and calls this an “illogi- 
cal distinction,” that afford more 
protection to a woman who kills her 
boyfriend who comes over for the 
night than to a woman whose hus- 
band batters her. 

Next the court decided to overrule 
Bobbitt because of its implications 
for victims of domestic violence. The 
court’s concern was that imposing a 
duty to retreat from the home would 
adversely impact victims of domes- 
tic violence. Citing studies and ar- 
ticles that suggest women who back 
off or away from violent confronta- 
tions do more to perpetuate their 
cycle of violence and victimization 
than to break it, the court concluded 
that forcing women to walk away 
from their abuser may actually in- 
crease the threat to their lives, not 
minimize it. Most pointedly, the 
court cited a Florida Governor’s 
Task Force on Domestic Violence 
report that states, “forty-five percent 
of the murders of women were gen- 
erated by the man’s rage over the 
actual or impending estrangement 
from his partner.” The court con- 
cludes this argument by stating that 
retaining a duty to retreat from the 
home handicaps women and wives 
from defending themselves against 
an aggressor spouse. 

The court’s other concern was that 
a jury instruction on the duty to re- 
treat would reinforce, legitimize, 
and strengthen myths and stereo- 
types about domestic violence. One 
of the most pervasive myths sur- 
rounding domestic violence is that 
women may leave an abusive situa- 
tion whenever they want. In 
Kathleen Weiand’s case, this myth 
was almost certainly perpetuated. 
Her jury’s instruction included the 
duty to retreat, a fact the prosecu- 
tor capitalized on when he high- 
lighted the fact that Kathleen did 
not leave the house or get in her car 
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before picking up a gun. The court 
feels, as did the Kelly court, that 
expert testimony on a battered 
woman’s feelings of helplessness is 
relevant to the jury’s understanding 
of the legitimacy of a battered 
woman’s feelings of imminent harm. 
To permit a jury instruction that 
suggests retreat is an option for a 
battered woman would completely 
undermine that expert’s testimony. 

The court’s final reason to over- 
rule Bobbitt and apply the castle 
doctrine to domestic abuse situa- 
tions is based on “The Evolution of 
Public Policy” since Bobbitt was de- 
cided in 1982. Federal regulations 
have been enacted, such as the 1994 
Violence against Women Act, 18 
U.S.C.A. §2262, which prohibits 
crossing state lines to commit vio- 
lence against “an intimate partner” 
in violation of a domestic violence 
protection order, and 18 U.S.C.A. 
§922, which makes it unlawful to 
possess firearms or ammunition if 
one is under a restraining order. All 
50 states now have statutes that 
make spousal abuse a crime. Nu- 
merous executive agencies have 
been established to assist and coun- 
sel both victims of domestic abuse 
as well as their batterers. The 
Florida Legislature, as well, has 
passed tougher laws such as F.S. 
§741.2901(3), which requires that a 
person arrested for domestic vio- 
lence must be held until his first 
appearance and that the court must 
consider the safety of the potential 
victim in deciding whether the de- 
fendant should be released and in 
setting the amount for bail. More- 
over, the judiciary has reorganized 
itself so that Florida has eight do- 
mestic violence courts, and more 
than half of the 20 judicial circuits 
have domestic violence task forces. 
Florida judges, both circuit and 
county, receive education and train- 
ing that specifically address domes- 
tic violence related issues. Because 
Florida’s public policy is “clearly di- 
rected at reducing domestic vio- 
lence” the court felt that the Bobbitt 
decision should be reversed and no 
duty to retreat should be imposed 
upon victims of domestic violence 
who plead self defense. 


| 


Comprehensive Legal Research 


At A Price You Can Afford! 


Loislaw.com provides Internet access to primary law databases for all 50 states, the 


District of Columbia plus 18 federal law libraries. 


Loislaw.com provides cost-effective, flat-rate legal research pricing, FREE citation 


services, copying, printing, downloading, and 24/7 tech support. 


Put The Power Of Loislaw.com To Work For You. 


Try Loislaw.com FREE for 10-days. Visit our website at 
www.loislaw.com to sign up for your free trial. 


www. loislaw.com 877-LOISLAW (877-564-7529) 


Loisiawcom 


2 

| 
| 

| 
j 
| 
} 
| 
| 
| 
| 
| 
| : 
| 
| 
| 
4 
| 
| 


The remaining issue for the court, 
then, is what jury instruction should 
be given in cases of domestic vio- 
lence slayings where the defendant 
claims self defense? Although the 
court points to no studies that sug- 
gest a privilege of nonretreat could 
result in an increase of domestic vio- 
lence incidents and homicides, the 
court is concerned that completely 
eliminating a duty to retreat might 
invite violence. For this reason, the 
court adopted a jury instruction that 
“imposes a limited duty to retreat 
within the residence to the extent 
reasonably possible, but not to flee 
the residence.” 

The court also distinguished be- 
tween applying the castle doctrine 
to victims of spousal abuse, and ap- 
plying it to other defendants at- 
tacked by members of their house- 
hold. For this reason, the court 
decided to limit or recede from 
Hedges. Hedges held that there was 
no duty to retreat from one’s own 
residence where the attacker was 
not an intruder, but was an invitee 


FLORIDA: 


(such as a visiting boyfriend might 
be) to the premises. The jury in- 
struction indicates that a limited 
privilege of nonretreat should apply 
equally to all residing at the dwell- 
ing, “[b]ecause this instruction will 
apply to both invitees and co-occu- 
pants alike, we recede from Hedges 
to the extent that Hedges does not 
require a middle-ground instruction 
for invitees.” Therefore, if a woman 
is being battered by her visiting boy- 
friend (an invitee) she must retreat 
from his attack but she need not flee 
her home. Certainly, the castle doc- 
trine remains fully intact with re- 
spect to trespassers and other 
noninvited or unwelcome persons: 
no retreat is required. 

The court concludes the Weiand 
opinion by firmly stating, “[W]e hold 
that there is no duty to retreat from 
the residence before resorting to 
deadly force against a co-occupant 
or invitee . . . although there is a 
limited duty to retreat within the 
residence to the extent reasonably 
possible.” 
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Although the Weiand opinion ex- 
tends greater protection to women, 
and indeed, anyone, attacked in their 
own home by a family member, 
abused women still face two or three 
legal disabilities under our self de- 
fense laws that must be addressed. 

The Weiand case only resolves 
part three of the self defense stan- 
dard: the duty to retreat. Judicial 
recognition of the validity of bat- 
tered spouse syndrome resolves part 
one of the test; the reasonableness 
of a defendant’s belief that harm 
was imminent. However, part two 
of the test, that the amount of force 
used must proportionate to the 
threatened harm, leaves most 
beaten women unable to adequately 
defend themselves, and completely 
unable to claim self defense at trial. 
When attacked by a man, women, 
on the whole, lack the ability to re- 
spond proportionately to the harm 
he is inflicting upon her. Thus, 
women are at a fundamental disad- 
vantage to claim self defense be- 
cause they cannot respond to an at- 
tack with equal force. 

Approximately one fourth of all 
murders committed in the United 
States stem from family battles. 
Over 50 percent of all murders oc- 
cur between conjugal partners.'® 
Furthermore, while men and women 
are about equally responsible for 
killing their spouses, wives are more 
than seven times as likely to kill as 
a last resort, in self defense. The 
overwhelming majority of battering 
victims are women. Given these and 
other startling facts, it becomes 
clear that domestic abuse is an enor- 
mous problem in America. 

Many women who kill their abus- 
ers are convicted of murder because 
of an inherent flaw in the law of self 
defense that stems from the law be- 
ing written, and enforced, by men. 
A feminist perspective on the law of 
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-troweprice.com self defense should gain wider sup- 


port and would address this funda- 
mental inequality. 

Because men wrote the law of self 
defense, the law has a tendency to 
disadvantage women. Based on the 
prototypical combat situation, with 
two men of roughly equal size and 
strength, the doctrine of equal force 
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makes sense: If attacked by a man 
without a deadly weapon, another 
man may not justifiably defend him- 
self with a deadly weapon. That 
would not be self defense with equal 
force. The doctrine of equal force 
evolved because the male defendant 
has a wide range of weapons and 
abilities from which he can select a 
degree of force proportionate to that 
of his attacker and adequate to de- 
fend himself. However, because 
women are generally physically 
smaller and weaker than men, the 
equal force requirement is imprac- 
tical in the context of domestic abuse 
and self defense. “This rule ignores 
the woman who reasonably feels 
unable to protect herself without a 
deadly weapon, even though her 
husband-assailant is unarmed.””” 
A woman who is being beaten by 
her husband, who is using fists and 
kicks to inflict non-life-threatening 
injuries upon her, cannot respond 
with equal force. She lacks the 
strength that is necessary to coun- 
terbalance the harm that a man is 
able to inflict on her. So, she grabs 
the next best thing—a gun—and 
shoots him. Responding to his abuse 
with proportionate force is not an 
option for her, so she must rely on 
the next best thing—a greater force. 
Most battered women who kill 
their abusers must resort to a 
weapon. Out of 100 abused women 
who killed their assailants, 75 used 
a gun, knives were used 13 times, 
five women used a car, one a sledge- 
hammer, one poison, one fire and the 
final four hired killers.* In contrast, 
only three quarters of men who kill 
their female partners use any 
weapon other than their fists. 
Florida’s law of self defense must 
address this biological inequity that 
exists in our equal force doctrine. 
The courts of other states have 
attempted to resolve the equal force 
doctrine by permitting a woman to 
use a weapon against an unarmed 
attacker.’* These states allow an 
attacked woman to strike back with 
force that is proportional and rea- 
sonable, not identical. But Florida 
courts have not addressed this prob- 
lem with the equal force doctrine. In 
this respect, Florida courts must 


move toward the position held by the 
majority in this country. Perhaps in 
recognition of the inadequacy of this 
state’s self defense laws to battered 
women, between 1992 and 1999 23 
Florida women who were impris- 
oned for killing their fathers, 
spouses, or boyfriends have been 
granted clemency.” 


Conclusion 

Most importantly, after Weiand v. 
State, it is possible for a woman to 
defend herself in her own home by 
killing her attacker—any attacker.”! 
By removing the absolute duty to re- 
treat, battered spouse syndrome 
now has legal “teeth” in Florida. The 
next step will be for the court to rec- 
ognize the practical impossibility 
that the equal force doctrine is to 
most women and remove that 
weapon from the hands of their 
attackers. 


1 See Weiand, 732 So. 2d 1044. 

2 Dr. Walker is one of the foremost au- 
thorities on battered spouse syndrome. 
Her research on the subject prompted 
the New Jersey Supreme Court to ac- 
cept the syndrome as valid science in 
State v. Kelly, 97 N.J. 178, 193 (N.J. 
1984), one of the first, and leading, cases 
to recognize the merits of the battered 
spouse syndrome defense. 

3 See Weiand, 732 So. 2d at 1048 (em- 
phasis added). 

4 Weiand, 701 So. 2d 562 (Fla. 2d 
D.C.A. 1997). 

5 See State v. Kelly, 97 N.J. 178, 193- 
94 (N.J. 1984). 

® Hawthorne, 408 So. 2d 801, 806-07 
(Fla. Dist. Ct. App. 1982) (holding that 
the trial court improperly excluded Dr. 
Walker’s testimony and remanding for a 
new trial); rev'd on other grounds by 470 
So. 2d 770 (Fla. Dist. Ct. App. 1985). Upon 
remand, the trial court concluded that, 
although Dr. Walker was an expert on 
battered spouse syndrome, the method- 
ology of Dr. Walker’s research could not 
“permit her to draw any conclusions from 
the facts of this case,” and did not admit 
her testimony. 470 So. 2d at 773. 

7 See Michael A. Buda & Teresa L. But- 
ler, The Battered Wife Syndrome: A 
Backdoor Assault on Domestic Violence, 
23 J. Fam. L. 359, 373 (1984-85) (“[nJo 
American court has recognized [battered 
woman syndrome] as existing outside 
the realm of established self-defense 
rules”). 

8 See Joan H. Krause, Of Merciful Jus- 
tice and Justified Mercy: Commuting the 
Sentences of Battered Women Who Kill, 
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46 F.a. L. Rev. 699, 711 (1994). 

® Weiand v. State, 732 So. 2d at 1049. 

10 See generally, 67 A.L.R. 5th 637 
(1999) (including a list of states that 
accept the castle doctrine exception, as 
well as those states that do not). 

l See State v. Hickson, 630 So. 2d 172 
(Fla. 1993) (holding that expert testimony 
regarding the existence of battered 
spouse syndrome is admissible); also 
Rogers v. State, 616 So. 2d 1098 (Fla. Dist. 
Ct. App. 1993) (declaring that battered 
spouse syndrome has gained wide accep- 
tance in the relevant scientific commu- 
nity as a matter of law, and whether evi- 
dence of it is appropriate need not be 
determined on a case by case basis). On 
this basis, Rogers implicitly overruled 
Hawthorne v. State, 408 So. 2d 801. See 
supra note 6. 

12 There is no reported Florida decision 
during this period where battered spouse 
syndrome was the basis of a successful 
defense for a woman who killed her 
abuser. However, Florida courts did al- 
low evidence of the syndrome to buttress 
a defendant’s claim of self defense. See 
generally Fla. R. Crim. P. 3.201 (proce- 
dural rule of notice of defendant’s intent 
to plead battered-spouse syndrome). 

'S Buda & Butler, supra note 7, at 373. 

14 See 165 So. 2d 213, 214-15 (Fla. Dist. 
Ct. App. 1964). 

15 See Buda & Butler, supra note 7, at 
359. 

16 See id. 

7 See Buda & Butler, supra note 7, at 
376. 

18 See Maryanne E. Kampmann, The 
Legal Victimization of Battered Women, 
15 Women’s Rts. L. Rep. 101, 109. 

18 See Holly Maguigan, Battered 
Women and Self-Defense: Myths and 
Misconceptions in current Reform Pro- 
posals, 140 U. Pa. L. Rev. 379, 417-19 
(including a table of (then) current state 
laws of self-defense and whether they 
require “equal” force). 

20 See Margaret Talev, 6 Women Re- 
ceive Clemency in Deaths, Tampa TRIB., 
Dec. 30, 1998, at 1. 

21 In the year or so since Weiand was 
decided, Florida District Courts of Ap- 
peal have remanded two separate cases 
for retrial on the basis that the original 
jury instructions did not comport with 
Weiand’s holding of a limited duty to 
retreat. See Kelly v. State, 1999 Fla. App. 
LEXIS 17257 (Fla. Dist. Ct. App. 1999) 
(woman attacked in her home by another 
occupant of the premises); Cox v. State, 
739 So.2d 1279 (Fla. Dist. Ct. App. 1999) 
(man attacked by a co-occupant of his 
premises). 


Douglas A. Orr is a litigation as- 
sociate with the Naples office of Stam- 
ford, Connecticut based Cummings & 
Lockwood, P.C. He received his B.A., 
magna cum laude, from Seton Hall Uni- 
versity, J.D. from Rutgers Law School- 
Newark, and M.A. in English from 
Rutgers University. 
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Annual Report 


Sections and Divisions 
The Florida Bar 


Administrative Law 

This millennium year presented the Administrative 
Law Section with new challenges and with many oppor- 
tunities to engage in activities important to the theory 
and practice of administrative law. 

First District Court of Appeal Judge Bob Benton sought 
the section’s formal input on a draft of an administra- 
tive appellate rule relating to stays, an issue that has 
vexed all three branches of government in recent years. 
The executive council offered Judge Benton its sugges- 
tions, and the rule, which will bring uniformity and or- 
der to this issue, was referred to the Appellate Rules 
Committee of The Florida Bar for review and ultimate 
consideration for adoption by the Florida Supreme Court. 

The Administrative Law Section has launched its law 
student writing contest, the Pat Dore Administrative Law 
Essay Competition. The section solicited law student 
submissions on administrative law topics, including con- 
stitutional issues in administrative law or processes, from 
among the law schools in the state. The section hopes 
that this effort not only will foster interest in adminis- 
trative law among Florida’s law student population, but 
also will strengthen the relationships between the sec- 
tion and Florida law schools. The competition carries cash 
prizes, and the section plans to submit the winning en- 
try to The Florida Bar Journal to consider for publica- 
tion. 

In the publications arena, the section concentrated on 
reinvigorating its quarterly newsletter, and garnering 
submissions to The Florida Bar Journal. The section so- 
licited article topics from the executive council for the 
newsletter and Journal, and hopes that a standing list 
of topics for future articles can be maintained and of- 
fered to interested authors. 
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Several years ago, concerns about the availability and 
long term retention of administrative orders led to a leg- 
islative interim project which set a uniform standard for 
indexing, retaining, and making available agency admin- 
istrative orders. That effort has been largely successful. 
The section is examining, however, whether orders are 
indeed universally available as intended, and whether 
there may still be gaps in indexing and research admin- 
istrative orders. 

In the CLE category, the Administrative Law Section 
presented its most important conference, the 2000 Pat 
Dore Administrative Law Conference, in Tallahassee on 
April 13 and 14. Like the essay competition, this most 
significant conference is named in memory of the much- 
beloved Professor Pat Dore of the Florida State Univer- 
sity College of Law. In addition to being a highly regarded 
expert in administrative law, Pat was active in the work 
of the Administrative Law Section and particularly in 
the section’s Administrative Law Conference. As when 
Pat helped shape the weighty agendas of the Adminis- 
trative Law Conference, the Pat Dore Conference engaged 
discussions at a sophisticated level of topical and cut- 
ting-edge administrative law issues. The tremendous 
success of the conference was a tribute to the hard work 
of its organizers and speakers, as well as to the inter- 
ested conference attendees. As part of the Pat Dore Con- 
ference, the section honored the justices of the Florida 
Supreme Court, the judges of the First District Court of 
Appeal, and the administrative law judges of the Divi- 
sion of Administrative Hearings. 

As it has in the past, the section availed itself of op- 
portunities to engage in a dialogue with legislators and 
key legislative staff about issues important to adminis- 
trative practitioners, both from the public and private 


perspective. The section’s role in fos- 
tering effective legislative relation- 
ships will become increasingly im- 
portant when the “eight is enough” 
legislative term limitations com- 
mence in advance of the 2001 legis- 
lative session. The section is prepar- 
ing for a long range planning retreat 
in part to craft a strategic plan for 
dealing with this unprecedented 
turnover in the legislative ranks, 
and for effectively participating in 
the most important administrative 
law “process”: the legislative one. 

Finally, the Administrative Law 
Section is preparing for the sixth 
edition of its practice manual, 
Florida Administrative Practice, 
a joint project of the CLE Publi- 
cations Department of The 
Florida Bar and the Administra- 
tive Law Section. This excellent 
publication is a comprehensive, 
one-volume desk reference for 
practitioners of administrative 
law. 

The section thanks our valued 
section administrator, Jackie 
Werndli, for her tireless assis- 
tance and patience. The section 
is fortunate to have an active 
and able executive council which 
has been primarily responsible 
for the “heavy lifting” of the past 
year. Of course, those efforts 
were aided immeasurably by the 
section’s membership of admin- 
istrative law practitioners— 
both public and private sector— 
who have a keen interest in the 
field of administrative law.lam - 
privileged to be associated with 
the Administrative Law Section of 
The Florida Bar, and it has been a 
true honor to serve as its chair. 
Dan R. STENGLE 
Chair 


Appellate Practice 

This past year has been an event- 
ful and productive one for the Ap- 
pellate Practice Section. 

¢ CLE—In July, the section held 
its second Florida appellate practice 
seminar at Stetson University 
School of Law. This three-day semi- 
nar, which teaches the fundamen- 
tals of appellate advocacy and fo- 
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cuses on improving brief writing and 
oral argument skills, has been ex- 
tremely well received by practitio- 
ners at all levels of experience. 
Florida appellate judges from all 
five district courts and the Supreme 
Court gave both class and one-on- 
one instruction. Attendance at this 
seminar earns the attorney-student 
approximately 20 CLE credits. Ex- 
ecutive council member Tom Hall 
conceived the idea for this seminar 
and, along with a dedicated commit- 
tee, has organized and coordinated 
it each year. The seminar will be 
presented for a third time July 26- 


Mi 
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Nova professor Michael Richmond, 
organized and coordinated this new 
section event. Teams from South 
Carolina, Georgia, and Florida law 
schools competed to attend the fi- 
nals in New York. The November 
semifinals marked the first time in 
a dozen years that the regionals 
were held in Florida (and not Geor- 
gia). 

The section once again sponsored 
its instructive Discussion with the 
Florida Supreme Court at The 
Florida Bar Annual Meeting in Boca 
Raton and invited all to receive their 


“just desserts” at the annual Appel- 


late Practice Section dessert re- 
ception. Caryn Bellus-Lewis 
and other members of the Pro- 
grams Committee planned and 
coordinated these two success- 
ful events. 
¢ Publications—This year 
~ the section published four infor- 
mative issues of its journal, The 
Record, under the editorial di- 
rection of Kim Staffa Mello. We 
also published the latest edition 
of the Florida Appellate Prac- 
tice Guide, which contains in- 
formation about the section as 
well as information about 
Florida’s appellate courts and 
the 11th Circuit Court of Ap- 
peals. Court information in- 
cludes court histories, internal 
operating procedures, and bio- 
graphical sketches of the appel- 
late judges. The Publications 
Committee also submitted sev- 
eral articles for publication in 


28, 2000. 

In October, the section’s CLE com- 
mittee, headed by Jack Aiello, de- 
veloped and presented a brand new 
seminar, What Do You Mean I 
Didn’t Preserve the Issue? This very 
successful seminar was cosponsored 
with the Trial Lawyers Section and 
was attended by both appellate and 
trial attorneys. 

¢ Programs—In November, the 
section sponsored the regional moot 
court competition hosted by Nova 
Southeastern Shepard Broad Law 
Center. Robert Glazier, with the 
help of a committee that included 


The Florida Bar Journal, one of 
which was a point-counterpoint 
article on the proposed change to 
Rule 9.130(3)(C)\(iv) of the Florida 
Rules of Appellate Procedure. An- 
other was the very popular article 
written by Susan Fox, “Citation 
Form: Getting it Right.” 

¢ First Section Retreat—In April, 
the section held its first retreat at 
the Indian River Plantation 
Marriott on Hutchinson Island. The 
purpose of the retreat was to plan 
for the section’s short and long term 
futures. The section’s officers, execu- 
tive council members, and commit- 
tee chairs met on Friday evening for 
a reception followed by a dinner with 
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Judge Philip Padovano of the First 
District as guest speaker. Saturday 
was an all-day planning session 
with a facilitator, and Sunday morn- 
ing everyone got together one last 
time for an informal breakfast that 
included family and guests. The 
section’s administrator, Austin 
Newberry, ably assisted the Retreat 
Committee in coordinating this 
event. The section will spend the 
remainder of 2000 and the next few 
years implementing the plans 
formed at this retreat. 

LucinpA A. HOFMANN 

Chair 


Business Law 

The Business Law Section repre- 
sents over 4,000 business lawyers 
throughout the state. Members are 
engaged in a wide variety of legal 
practice areas including antitrust 
and unfair trade practices, bank- 
ruptcy and creditors rights, business 
litigation, corporate and securities, 
financial services, and intellectual 
property. The section serves as a 
forum for the discussion and ex- 
change of ideas focused on improv- 
ing laws relating to business issues 
and providing education and profes- 
sional development for business 
lawyers. It is also very active in the 
legislative arena. We review, moni- 
tor, and comment upon just about 
every piece of proposed Florida leg- 
islation related to business issues. 
In the last several years, our section 
has played a major role in the en- 
actment of many new statutes that 
govern corporations, partnerships, 
commercial transactions, LLCs, and 
LLPs, including drafting the legis- 
lation working with legislators and 
various governmental agencies and 
testifying before legislative commit- 
tee hearings. 

In addition to our legislative 
agenda, the section has always been 
involved in a wide range of projects 
and activities. We have undertaken 
projects to assist in the acquisition 
of upgraded facilities for various 
courts and have assisted in upgrad- 
ing research and resource materials 
for various law schools. We also have 
a very active and successful continu- 
ing legal education program in 


A special project 
that the Business 
Law Section has 
been working on is 
the creation of a 
business court 
in Florida. 


Florida. 

This past September, we held our 
fourth annual section retreat in 
Naples. With the help of J.R. Phelps 
and RJon Robins of LOMAS, Dr. Bill 
McCallister of McCallister Consult- 
ants, Inc., and many others, the sec- 
tion had an educating, entertaining, 
and profitable event. Attendees will 
long remember the floundering Urth 
Wynde and Fyre Law Firm and 
strategies to “save this firm.” The 
innovative “team strategy” concept 
proved to be very successful and 
will, no doubt, be repeated by oth- 
ers in the future. 

A special project that we have 
been working on is the creation of a 
business court in Florida. The idea 
of a specialty court is not really a 
new concept. You see criminal 
courts, family courts, and probate 
courts, and in the federal system, 
you have bankruptcy courts, tax 
courts, and claims courts. So many 
specialty courts have proven a very 
efficient, effective process for legal 
issues. 

Every year there are thousands of 
business cases filed in the court sys- 
tem. These have an impact on par- 
ties to the lawsuits and the local 
economics. Business is the engine 
that drives our economy, and it is 
important that we be viewed as a 
“business friendly” state to attract 
and retain large and small busi- 
nesses in Florida. A business court 
would help the interests of other 
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parties coming into the system by 
segregating these cases from gen- 
eral jurisdiction divisions, freeing 
other resources to speed the process 
for everyone else. 

Two other important issues are 
the issues of ancillary business and 
multidisciplinary practice. 

Proposed Rule 5.7, a new rule gov- 
erning ancillary business, which I 
support, is currently before the 
Board of Governors. The rule will 
make it the responsibility of all law- 
yers involved in an ancillary busi- 
ness to make sure that their clients 
understand that the services they 
are getting are not legal services and 
are not subject to the attorney-cli- 
ent protections. The new rule pro- 
tects the public interest and allows 
lawyers to continue involvement in 
ancillary businesses. 

The issue of MDP refers to the 
concept of having different types of 
professionals/professional services 
practicing in the same business en- 
tity. Rule 5.4 prohibits a lawyer 
from sharing legal fees with other 
nonlawyer professionals. The MDP 
concept has attracted a lot of inter- 
est in recent years. 

This competition is a real threat 
to the legal profession. Thousands 
of lawyers have gone to work for 
other professional service firms and 
these are on law school campuses 
actively recruiting young lawyers. 
There are some segments of the Bar 
which advocate a litigation ap- 
proach that would increase enforce- 
ment in the UPL area and ulti- 
mately look to the courts to protect 
the public and the profession. I 
firmly believe it will ultimately fail 
to accomplish its goal. The enforce- 
ment strategy will be heavily fact- 
specific and the analysis will take 
years to implement at significant 
cost. It is highly unlikely that the 
Supreme Court will engage in eco- 
nomic protectionism and carve out 
the business of advising and con- 
sulting exclusively for lawyers par- 
ticularly where there is no demon- 
strated public harm, and the 
consumers are demanding these 
types of business combinations. 

The reality is that the status quo 
does not exist anymore. The debate 
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within the legal profession today 
centers around the preservation of 
the “core values” of the legal profes- 
sion. Those that oppose MDPs ar- 
gue that a modification of the rules 
to accommodate MDPs will lead to 
compromises in our core values and 
ultimately the death of the profes- 
sion as we know it. Proponents of 
MDPs argue that our so-called core 
values are nothing more than the ex- 
pression of contemporary legal 
thought at the time of their adop- 
tion, and the paradigmatic shift, as 
well as the nature of a global 
economy, demands a rethinking of 
these rules and a possible modifica- 
tion to keep them relevant to their 
times so that lawyers can remain 
relevant as a profession and retain 
the ability to attract clients and be 
responsive. 

Given the wide popularity of ser- 
vice combinations, the public is al- 
ready voting with its feet. Doing 
nothing is not an option. We need to 
set the internal debate aside and 
come together. Enforcing our cur- 
rent rules will not solve the 
problem.We need to reexamine our 
core values and consider ways to 
“modernize” to compete on an even 
playing field with these outside 
forces. At the same time we must be 
responsive to and protective of the 
public interest. 

I would like to thank our very ca- 
pable coordinator, Yvonne Sherron, 
whose dedication, expertise, and 
sense of humor guided us smoothly 
into the new millennium. 

Howarp J. BERLIN 
Chair 


City, County and Local 
Government Law 

The City, County and Local Gov- 
ernment Law Section has had what 
would be best described as a very 
ambitious program during the past 
year. The section continued to ac- 
tively pursue a number of programs 
and activities that had been imple- 
mented in prior years while embark- 
ing on two new proactive efforts de- 
signed to improve the profession and 
our communities. 

First, through the efforts of the 


Professionalism and Ethics Com- 
mittee, chaired by Marion Radson, 
and the section’s Executive Council 
district representatives, the section 
has invited all of the counties and 
municipalities within the state to 
participate in Civility Month. Each 
local government is encouraged to 
adopt a resolution which states in 
essence that while we all may have 
differences of opinion, we will con- 
tinue to be civil to each other in the 
public setting. The section also will 
provide each local government with 
a plaque relating to civility to be 
placed in the meeting room to be 
seen by all who are participating in 
a public meeting or public hearing. 
The plaques set forth three goals 
which are as follows: 

1) We will be respectful of one an- 
other even when we disagree. 

2) We will direct all comments to 
the issues. 

3) We will avoid personal attacks. 

Members of the section have vol- 
unteered to participate in the pre- 
sentation of the proclamations 
where appropriate. In referring toa 
discussion between the Gainesville 
City Attorney and the Gainesville 
Airport Authority, the promotion of 
the Civility Month was lauded in an 
editorial in the Gainesville Sun. 

In addition to the Civility Month 
activities, another significant new 
program which was pursued by the 
section was the creation of a Prac- 
tice and Procedures Committee to 
assist city, county and local govern- 
ment law attorneys in performing 
their duties. Miriam Mear headed 
up this committee which acquired 
information which may be availabie 
to all city, county and local govern- 
ment lawyers in pieces, but is not 
being compiled in one area. This 
data includes, copies of various 
types of ordinances and resolutions 
and board procedures and various 
office management information, in- 
cluding salary and compensation 
information. The committee has 
been hard at work acquiring this 
information and this will continue 
to be an ongoing effort by the sec- 
tion because of the size and nature 
of the information provided. Infor- 
mation relating to the practice and 
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management studies or information 
that they have acquired will be 
noted on the section’s website. 

In addition to the new programs 
being undertaken by the section, the 
Executive Council is continuing to 
promote a number of other success- 
ful programs that both aid and pro- 
mote the practice of city, county and 
local government law. The section 
continues to hold its annual semi- 
nar which provides an update on a 
number of local government issues. 
It also sponsors, with the Environ- 
mental and Land Use Law Use Sec- 
tion, an annual land use and envi- 
ronmental update each November. 
Other specialized section seminars 
include the public employment and 
labor seminars held each October in 
conjunction with the Labor Law Sec- 
tion and the biannual public finance 
seminar. 

To prepare attorneys for the City, 
County and Local Government Law 
certification exam, the section spon- 
sored an exam review course which 
provided a sound background for 
seven different prominent city and 
county government law subjects. 
This course also provides an out- 
standing primer for those attorneys 
who are new or need an in depth 
review of key local government law 
concepts. 

The section provides, via e-mail, 
both a local government case law 
update as well as a legislative up- 
date regarding bills that have been 
filed which may affect the practice 
of land use law or local government 
law if they are enacted by the legis- 
lature. There are also three other 
publications sponsored by the sec- 
tion which are helpful in keeping up 
to date on land use law issues. The 
Agenda, the section’s newsletter, is 
published on a quarterly basis with 
relevant articles and section infor- 
mation. The Local Government Law- 
yers’ Deskbook, which is published 
in conjunction with the Florida 
League of Cities and the Florida 
Association of Counties, is compiled 
by District Court Judge James Wolf. 
The Deskbook is a complication of 
relevant local government case sum- 
maries on a wide variety of topics 
and is updated on a semiannual 
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basis. Further, Stetson Law School, 
in conjunction with the section, 
holds an annual symposium on 
local government law issues and the 
highlights of the symposium and 
other timely articles are published 
in the Stetson Law Review. Stetson 
Professor James J. Brown continues 
to do a yeoman’s effort in spearhead- 
ing the symposium seminar and 
publication. 

Another program of note is the 
mediation training program that the 
section sponsors at an extremely 
reasonable rate for those attorneys 
interested in becoming certified 
mediators. The mediation program 
has a special focus on the local gov- 
ernment law issues and is held once 
a year. 

Finally, the section also presents 
the awards to outstanding law stu- 
dents with an interest in local gov- 
ernment law at each of the partici- 
pating law schools in the state and 
sponsors two awards to outstanding 
law clerks who work in the field of 
local government law. 

The section continues to have out- 
standing participation by its execu- 
tive council and its membership, 
and this is expected to continue un- 
der the leadership of incoming Chair 
Alexandra MacLennan of Jackson- 
ville, and Chair-elect Susan Churuti 
of Clearwater. 

Mark P. BAaRNEBEY 
Chair 


Entertainment, Arts 
and Sports Law 

The Entertainment, Arts and 
Sports Law Section, with nearly 800 
members, is in a unique position 
among Bar sections. The entertain- 
ment, arts, and sports industries are 
among the fastest growing in 
Florida, while the percentage of 
Florida lawyers truly qualified to 
serve clients in these areas is low. 
The opportunities presented by this 
situation are tremendous. The over- 
riding mission of the EASL Section 
is to ensure that its members are 
equipped to take advantage of this 
opportunity and that they will be 
able to provide quality legal advice 
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and assistance to their clients. 

The availability of an increasing 
number of skilled entertainment 
and sports lawyers who can provide 
quality legal assistance is as impor- 
tant to the development and growth 
of an industry as financing or other 
support services. As these industries 
grow in Florida, the members of the 
section benefit from the increased 
opportunities. 

There is no specific training 
ground for entertainment and sports 
lawyers. The EASL Section, how- 
ever, has the power to provide valu- 
able educational and networking op- 
portunities to assist our members to 
enhance the development of their 
practices. We have experienced law- 
yers who share their knowledge and 
insight. We have the ability to draw 
talented attorneys and business 
people to symposiums to gain the 
benefit of their experience and to 
build valuable contacts. 

Through active participation in 
the section—by working on the com- 
mittees through which much of the 
section’s work is done, attending and 
speaking at seminars, writing ar- 
ticles, lobbying public officials—the 
section’s members can gain the ad- 
vantages of these opportunities. 

During the past year, the EASL 
Section has provided many benefits 
to its members. On August 27-29, 
1999, the EASL Section retreat con- 
vened at Cheeca Lodge in 
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Islamorada. At the retreat we began 
planning our events and projects for 
the coming year and beyond. The 
section’s music law seminar, Music 
in the Digital Age, was held on Oc- 
tober 8, 1999, in Ft. Lauderdale. 
This seminar demonstrated many 
aspects of new Internet-based meth- 
ods of distributing music and dis- 
cussed the legal challenges pre- 
sented by evolving technology. 

On November 4, 1999, the EASL 
Section hosted a luncheon at the 
Biltmore Hotel in Coral Gables 
with Stan Soocher, the editor of 
Entertainment Finance and Law, 
whose presentation on recent case 
law in the area of entertainment 
law was both instructive and en- 
tertaining. At the section’s mid- 
year meeting on January 14, 2000, 
Jeff Peel, the director of Miami- 
Dade County’s Film Office and a 
member of the Florida Film Com- 
mission, spoke concerning the 
state of the entertainment indus- 
try in Florida and the efforts of 
state and local government to pro- 
mote development of the industry. 
On March 29, 2000, in conjunction 
with the Business Law Section’s 
Intellectual Property Committee, 
we offered a seminar on recent 
trends in intellectual property law. 

As of the writing of this report, 
members of the section are actively 
planning additional seminars and 
meetings. On April 30, we will hold 
the Second Annual Legal Sympo- 
sium on the World of Film and Tele- 
vision at Florida Atlantic University 
in Boca Raton. The symposium of- 
fers panel discussions on such top- 
ics as the forces driving the televi- 
sion industry, the production of 
major motion pictures, development 
of film and television deals, music 
uses in film and television, and the 
economics of the motion picture in- 
dustry. Panel members from both 
the entertainment industry and the 
bar, from Los Angeles, New York, 
and Nashville as well as Florida, 
will appear. The symposium will 
also offer excellent entertainment, 
including the Florida premier of a 
stage play Middle Class Black Folk 
in the Clair de Lune, and perfor- 
mances by the award-winning com- 
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poser Richard Nanes, performer 
Bradlee Hendrick, and vocalists 
Nicole Henry and Lissette Gonzalez. 

On May 18, 2000, the section will 
offer a seminar, Art Law for Artists, 
at the Miami Art Museum. The 
seminar will cover consignment 
agreements, moral rights, copyright 
issues, and public contracts. The an- 
nual sports law seminar—Sports 
Law 2000—is planned for June 9 at 
Tropicana Field, home of the Tampa 
Bay Devil Rays. Topics will include 
gender equity in sports, ethical rep- 
resentation of athletes, and legal 
issues in professional baseball and 
football. 

During the year, members of the 
section have appeared as speakers 
and panelists at entertainment and 
sports law seminars at the law 
schools at the University of Florida 
and the University of Miami, and 
have been actively involved in nu- 
merous industry organizations in 
Florida. 

We have made a new commitment 
to the EASL Newsletter, which now 
will be published six times each year 
and will include both information on 
section activities as well as news on 
entertainment and sports law in 
Florida. We are progressing on the 
creation of a Florida Bar CLE 
manual on entertainment law and 
a Florida Bar CLE fastrain on sports 
law. More than a dozen section 
members have pledged to contribute 
chapters for the compilations. We 
hope to have a draft of the book com- 
pleted by the end of the year. 

Finally, EASL’s retreat and an- 
nual meeting is scheduled for Me- 
morial Day weekend at the Naples 
Beach Hotel and Golf Club. In addi- 
tion to section meetings, a half-day 
seminar covering many entertain- 
ment and sports law topics will be 
offered. 

In an organized, united effort, the 
EASL Section can have a significant 
impact upon the development and 
growth of the entertainment, arts 
and sports industries in Florida. The 
dedicated participation of the 
section’s members is making that 
impact. 

Davin M. RocEro 
Chair 


The Environmental 
and Land Use Law 
Section again 
offered 
scholarships to all 
six of Florida’s 
accredited law 
schools. 


Environmental and 
Land Use Law 

The Environmental and Land Use 
Law Section enjoyed another very 
successful year. 

The section continued to offer out- 
standing CLE programs under the 
direction of Bob Riggio, George 
Gramling, and Michelle Williams. 
These programs include the always 
popular annual update seminar, En- 
vironmental Land Use and Local 
Government Law Into the Next Mil- 
lennium—Year 2000 and Beyond; 
Doing the Deal: Real Estate Trans- 
actions for Environmentally Sensi- 
tive Properties; Trying the Land Use 
Case: A Practical Look at the Liti- 
gation Process; the Public Interest 
Committee’s program Strategies for 
Special Places: The Sixth Annual 
Public Interest Environmental Con- 
ference; Total Maximum Daily Lim- 
its: New Limits on Your Discharge 
Permit?; and a program on federal 
and state wildlife regulations. A 
seminar on environmental crimes 
will be held in connection with the 
Bar’s annual meeting. 

The section also initiated a pro- 
gram to educate the public about 
environmental risk. Richard 
Hamann, chair-elect, and Terry 
Zinn, the co-chair of our Affiliate 
Membership Committee, have 
agreed to spearhead this new 
project. Among other things, the 
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project will include a series of edu- 
cational programs for the media, key 
opinion leaders, and the public. 

The section is well on its way to 
publication of its new treatise on 
environmental and land use law. 
This effort is being led by Tim 
Smith, editor-in-chief, and manag- 
ing editors Sid Ansbacher, Ralph 
DeMeo, Irene Kennedy Quincy, and 
Mary Smallwood. 

The section’s website— 
www.eluls.org—continues to be very 
popular with environmental and 
land use lawyers. Joe Richards de- 
serves much of the credit. 

The section continues to foster 
relations with the state’s law 
schools. The section again offered 
scholarships to all six of Florida’s ac- 
credited law schools, and it again 
sponsored a successful writing com- 
petition. Cathy Sellers led these ef- 
forts. 

The section’s newsletter, the Re- 
porter, continues to be a very popu- 
lar source of timely information for 
the section’s members. The co-edi- 
tors of the Reporter are Cathy Sell- 
ers, Robert Manning, and John 
Fumero. 

The section remains committed to 
providing appropriate pro bono as- 
sistance through its Access to Jus- 
tice Committee, chaired by Suzi 
Ruhl. 

The section is not resting on its 
laurels. It continues to plan for the 
future and held a long range plan- 
ning retreat for section leaders in 
May. This important function was 
led by Richard Hamann. 

These projects and individuals 
helped to make this a very success- 
ful year for the Environmental and 
Land Use Law Section. 

LAWRENCE E. SELLERS, JR. 
Chair 


Equal Opportunities Law 

The Equal Opportunities Law 
Section is the Bar’s newest section. 
We currently have 95 members and 
our membership increases daily. 

Our first continuing legal educa- 
tion seminar, The Key to the Court- 
house Door—Access to the Courts 
for Special Needs Populations, was 
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held in May in Tampa with keynote 
speaker Chief Justice Major B. 
Harding. 

Many of the efforts undertaken 
when the section was designated a 
committee will continue. For ex- 
ample, we are looking into scholar- 
ships for minorities and women. The 
section also publishes a directory. 

Please register to become a sec- 
tion member when filling out your 
Florida Bar dues form. If you are 
interested in joining, please call me 
at 954/760-4911 or email me at 
KAG@trippscott.com. 

KIMBERLY A. GILMOUR 
Chair 


Health Law 

During the 1999-2000 year the 
section has worked to expand the 
scope, audience, subject matter, and 
quality of our CLE programs. At the 
start of this year an ad hoc CLE 
Committee was appointed to review 
and evaluate the section’s CLE pro- 
grams. This committee’s members, 
Andrew Rock, chair, Gary Davis, 
Barbara Pankau, and Joanne Mar- 
tin, presented a report to the execu- 
tive council which included a num- 
ber of excellent recommendations 
for improving CLE programs. The 
executive council has adopted this 
report as part of the section’s poli- 
cies regarding future CLE pro- 
grams. 

Throughout the year the section’s 
CLE programs have addressed 
timely subjects of interest to our 
members, other members of the Bar, 
and the public and provided attend- 
ees with the sophistication and qual- 
ity of educational experience the 
Health Law Section has come to ex- 
pect. 

In October the section cospon- 
sored a program, Getting From the 
Forest to the Ether: Telemedicine 
and Electronic Medical Records, 
Legal Issues for Health Care Provid- 
ers and Lawyers, with the Florida 
Board of Medicine. The program’s 
co-chairs, Gus Weekley and Allen 
Grossman, put together a panel, in- 
cluding attorneys in private prac- 
tice, government attorneys, consult- 
ants, and a Board of Medicine 


member to address this emerging 
area of health law. 

In conjunction with the Florida 
Hospital Association’s annual meet- 
ing, the section cosponsored its first 
program with the Florida Academy 
of Healthcare Attorneys in Novem- 
ber. Co-chaired by George Indest on 
behalf of the section, and Jim 
Thomison on behalf of the academy, 
this program addressed a number of 
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topics that are important to health 
care practitioners. The highlights of 
this program were the presentations 
made by S. Ruth Lehr and Mark R. 
Thompson, the attorneys indicted in 
U.S. v. Anderson. Although they ul- 
timately were dismissed from that 
case, their experience provided a 
wake-up call for all attorneys in- 
volved in structuring business ar- 
rangements. 
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At the Bar’s midyear meeting the 
section presented Managed Care 
2000: Recent Developments and 
What is In Store for the New Cen- 
tury, which focused on challenges 
facing health care providers and 
managed care organizations. Laurie 
Levin, program chair, brought to- 
gether a panel who offered varying 
perspectives on the future of man- 
aged care. 

This is the sixth year of the health 
law certification program. Since its 
inception, the section has presented 
a two-day review course, which is 
designed to prepare candidates to 
take the health law certification ex- 
amination. Jodi Laurence, program 
chair for the second consecutive 
year, assembled a panel of speak- 
ers who provided attendees with an 
overview of many facets of health 
law. Under the direction of Jodi and 
her predecessors this review course 
also has become an excellent primer 
for attorneys who are new to this 
practice area. 

In May the section cosponsored a 
second program with the Florida 
Academy of Healthcare Attorneys 
entitled Law, Ethics and Death. 
This program provided its attend- 
ees with five hours of ethics credit 
and brought together a panel of aca- 
demicians and practicing attorneys 
to discuss the intersection of these 
two disciplines. I want to thank 
John Buchanan for acting as chair 
on behalf of both organizations. 
Finally, at the annual meeting the 
section will be providing an exami- 
nation of the developments which 
have occurred in the area of health 
care fraud and abuse. Harold 
Kaplan, program chair, has devel- 
oped an agenda for this advanced 
level program which is designed to 
explore in depth specific topics, such 
as the OIG’s advisory opinions. 

While CLE has been an important 
focus of this year, the executive 
council recognizes that the health 
law bar cannot overlook the need to 
assist and educate the participants 
in this industry about how to deal 
with these laws on a day-to-day ba- 
sis. The executive committee has 
begun to seek alternative ways to 
better address this need. An ad hoc 


Fund Balance Committee was ap- 
pointed and asked to look into this 
question. The committee’s members, 
Kirk Davis (chair), Lewis Fishman, 
and Gerald Cohen have developed 
some interesting ideas which the 
executive committee will be consid- 
ering at its annual meeting. 
During the past year the section 
has sponsored or cosponsored more 
CLE programs than in any previous 
year. The section, which has grown 
to over 1,200 members, welcomes 
anyone who wants to become in- 
volved. The section views involve- 
ment as an important consideration 
in identifying its future leaders. We 
have been fortunate to have a num- 
ber of former section chairs who re- 
main committed to the section. I 
want to thank all involved individu- 
als for their support in making this 
a very successful year for the Health 
Law Section. 
STEPHEN H. SIEGEL 
Chair 


Labor and Employment Law 

The most significant event to oc- 
cur during the 1999-2000 Bar year 
was the approval of the section’s cer- 
tification plan by the Florida Su- 
preme Court. Our Certification and 
CLE committees are working to- 
gether to plan the certification re- 
view seminar for February 2001 and 
the inaugural certification exam is 
currently scheduled for March 2001. 
Now that the plan has gained the 
necessary approval, we will continue 
our ongoing efforts to educate sec- 
tion members on the requirements 
of the certification program. 

In keeping with our theme of “rel- 
evance” the Labor and Employment 
Law Section began the Bar year 
with several goals: 1) maintain the 
quality of our continuing legal edu- 
cation opportunities; 2) expand the 
content of the section’s publication, 
The Checkoff; 3) increase opportu- 
nities for involvement in the section, 
including the development of a plan 
to increase diversity in the section’s 
leadership; and 4) plan social oppor- 
tunities for members, the judiciary, 
and administrative agencies. The 
executive council has had an ex- 
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tremely productive year in planning 
numerous programs and activities 
designed to meet these goals. 

The section’s CLE seminars re- 
main one of its most effective pro- 
grams. Under the leadership of 
Stuart Rosenfeldt, our seminars 
continue to deliver timely, practical 
training. The 2000 Advanced Top- 
ics Seminar will be held in Wash- 
ington, D.C., and a faculty of nation- 
ally renowned speakers is slated to 
present cutting edge issues relevant 
to labor and employment law prac- 
titioners. We are also pleased to 
have renewed our partnership with 
the Stetson University College of 
Law to cosponsor the Employment 
Law Trial Skills Program, a nation- 
ally recognized, week-long program 
taught by some of Florida’s most 
seasoned courtroom advocates. In 
addition, efforts are currently un- 
derway to sponsor a mediation semi- 
nar designed to educate certified 
mediators in the substantive as- 
pects of our practice and to educate 
practitioners in the fine points of 
mediation. 

Our effort to expand and improve 
upon the content of The Checkoff has 
been one of the most significant ac- 
complishments of the Bar year. Led 
by editor Michael Spellman, the 
number of issues and articles has 
increased; case summaries have 
been added; and the format has been 
revamped. 

In order to achieve the goal of in- 
creased participation in the leader- 
ship of the section, the size of the 
executive council was increased in 
November 1999. Our efforts with 
diversity include an outreach pro- 
gram designed to form alliances 
with minority bar associations 
across the state. 

Several section-sponsored recep- 
tions have been held around the 
state, particularly in areas where 
our seminars are not traditionally 
held, to provide our members the 
opportunity to get together in a so- 
cial setting. Members of the judi- 
ciary and employees of administra- 
tive agencies have also been invited 
to the receptions. We believe that 
such social opportunities have be- 
come all the more important as the 
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number of lawyers in our practice 
areas grows. We continue to spon- 
sor receptions in conjunction with 
each of our five seminars and are 
also sponsoring a luncheon in coop- 
eration with the U.S. Department of 
Labor focusing on wage and hour 
issues. 

Several additional endeavors 
have been continued this year. Our 
law school scholarship program will 
provide six scholarships to deserv- 
ing students with an interest in a 
career in labor and employment law. 
Finally, we are in the process of ex- 
panding our section’s website in the 
hope that it will become a valuable 
research and communications tool 
for members. 


It has been an exciting and chal- 
lenging year. The executive council 
thanks our program administrator, 
Carol Kirkland, for her tireless ef- 
forts and enthusiasm and its mem- 
bers for the privilege of represent- 
ing them. 

RoBeERT J. SNIFFEN 
Chair 


Practice Management and 
Development 

The past year has been a produc- 
tive one for the section. The section 
has continued its partnership with 
Atticus, the leading practice man- 
agement organization in the coun- 
try. In addition to cosponsoring nu- 


merous seminars with Atticus, such 
as The How-to Guide for Increasing 
Income and Decreasing Stress, 
around the state, the section has 
committed financial resources to 
Atticus to help with its development 
of a practice management website. 
In exchange for the section’s finan- 
cial commitment to Atticus, all 
Florida Bar members will be able to 
receive some free materials at 
Atticus’ website. Additionally, sec- 
tion members will receive a substan- 
tial discount to other levels of ser- 
vice provided by Atticus through the 
website. The website will provide 
practice management tips, continu- 
ing legal education, and other valu- 
able information for running a law 
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practice and developing new busi- 
ness. 

The section has established its 
own website which will contain in- 
formation from the “State of the Art 
News” which is published at least 
quarterly in The Florida Bar News. 
It will also have a link to Atticus’ 
practice management website. 

The Committee on Technology 
was merged into the Practice Man- 
agement and Development Section 
and is now a subcommittee within 
the section. It will continue work on 
reviewing and presenting informa- 
tion about new computer technologi- 
cal advancements and their impact 
on the practice of law. 

For the second year in a row, the 
section has sponsored an annual 
survey of Florida law firms which 
compiles information such as sala- 
ries for associates, partners, and 
administrative staff, among other 
things. The survey is available for 
purchase from the Law Office Man- 
agement Advisory Service of The 
Florida Bar. 

In the future, we look forward to 
further solidifying our partnership 
with Atticus and to continuing to 
provide quality continuing legal 
education programs on practice 
management and development. We 
also will be offering such programs 
at law schools throughout the state 
in order to better prepare graduat- 
ing lawyers for the day-to-day chal- 
lenges of running a law practice. 
Grecory A. HEARING 
Chair 


Public Interest Law 

At the start of the millennium the 
Public Interest Law Section is flour- 
ishing: Our membership is up; we 
had a glittering CLE program, or- 
ganized by the leading Social Secu- 
rity attorney in Florida, Sarah Bohr; 
and we had a major victory! The 
Florida Bar approved our Equal 
Justice Fellowship proposal. The 
Bar will be funding, in conjunction 
with the Florida Bar Foundation 
and NAPIL, two attorneys to advo- 
cate for the underrepresented. Our 
members worked very hard to make 
this proposal a reality. But one 
member’s work on this proposal was 


especially outstanding. Deborah 
Schroth fought for this proposal for 
almost two years. She was tena- 
cious, hard working, and eloquent 
in support of this fellowship pro- 
posal. 

Two members of the Board of Gov- 
ernors took this proposal under their 
wings and flew with it through the 
Bar committees. We thank our 
guardian angels, Myles McGrane 
and our present Board of Governors 
liaison, Sharon Langer. 

There were many members who 
contacted their Board of Governors 
to support our proposal, such as 
Fran Tetunic, Rosemarie Richard, 
Bob Bertich, Kris Knab, Tony 
Karrat, and Sarah Bohr. Thank you. 

Our substantive committees have 
been jumping: The First Amend- 
ment Committee has an article in 
this issue on the First Amendment 
Rights of children in public schools; 
the Legal Needs of Children Com- 
mittee met in Tampa and has sub- 
mitted to our Legislative Commit- 
tee a package of proposed legislative 
issues on behalf of kids; and the Dis- 
ability Law Committee is creating 
a disability law certification. 

We awarded John Shaefer the 
PILS millennium award. John has 
been chair of the section and, for 
several years, editor of its newslet- 
ter. He is now the election chair. 
Since its inception a decade ago, 
John has provided this section with 
countless hours of counsel. It is my 
belief that this section would not be 
flourishing now but for John’s years 
of guidance. 

In closing, I look forward to the 
PILS Key West retreat scheduled for 
July 20, where we shall compose our 
long term goals and share our pub- 
lic interest stories. 

PaoLo G. ANNINO 
Chair 


Tax Law 

The Tax Section has had an ac- 
tive year. While the section has been 
involved in a number of projects, the 
primary focus of the year has been 
on the issue of multi-disciplinary 
practices. As tax lawyers, our mem- 
bership was, and continues to be, the 
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area of the legal profession most di- 
rectly affected by MDPs. 

As the year began, The Florida 
Bar had appointed a committee to 
study the MDP (and ancillary busi- 
ness) issue. Unfortunately, no tax 
lawyers were members of this com- 
mittee. At the section’s organiza- 
tional meeting, a resolution was 
passed requesting that The Florida 
Bar appoint Tax Section members 
to the Bar’s Committee on Ancillary 
Business. Through the efforts of 
many, most notably our Board of 
Governors liaison, Jerry Beer, Bar 
President Edith Osman appointed 
Sam Ullman and Donald Tescher, 
both past chairs, to this special com- 
mittee. Don and Sam have worked 
extremely hard this year and have 
brought their unusual talents and 
experience to assist the entire 
Florida Bar with this issue. The Tax 
Section, and The Florida Bar as a 
whole, owe a great debt of gratitude 
for their efforts. 

The Tax Section’s divisions and 
committees have also been ex- 
tremely active. The State Tax Divi- 
sion held a liaison meeting with rep- 
resentatives of the Florida 
Department of Revenue in Tallahas- 
see on January 21, 2000. The dis- 
cussions were wide ranging and can- 
did and included comments from 
many top representatives of the 
Department of Revenue, including 
the new executive director, Jim 
Zingale. The section thanks State 
Tax Division director, Tim 
Leadbeater, for implementing and 
organizing the liaison meeting. It 
was such a success that we had to 
close registration. Based upon the 
positive comments from both Tax 
Section attendees and representa- 
tives of the Department of Revenue, 
the State Tax Division plans to 
make the liaison meetings an an- 
nual event. 

The Tax Section has long prided 
itself on the quality of its educa- 
tional programs and this year’s pro- 
grams were no exception. Through 
the efforts of director Jim Davis and 
others on the Education Division, 
the Tax Section is pleased to have 
been selected to present a program 
at the President’s Millennium CLE 


Showcase, scheduled for the Bar’s 
annual meeting in June. 

The Administration Division, un- 
der the direction of Joel Maser, 
keeps our section communications 
flowing and runs our National Tax 
Moot Court Competition, which was 
coordinated this year by Michael 
O’Leary. The competition is ex- 
tremely popular and involves 16 law 
schools from across the country. 
This year’s final rounds, as in the 
past, were judged by three Tax 
Court judges and the competition 
was won by Stetson University. The 
National Tax Moot Court Competi- 
tion provides a positive experience 
for the law students involved and 
tremendous opportunity for service 
by the Bar. The section thanks Jo- 
seph Schimmel for coordinating the 
Tax Section Bulletin and all of the 
individuals who submitted articles. 
Thanks also goes to Mike Miller and 
Lester Law for editing the tax notes 
column for The Florida Bar Journal. 

The Federal Tax Division, under 
codirectors Rick Josepher and Ed 
Sawyer, continued their outstand- 
ing work on improving Florida’s 
LLC and LLP statutes. The Federal 
Tax Division, in conjunction with 
the State Tax Division, plans to in- 
stitute an annual State of the Tax 
Law Address to the Florida Legisla- 
ture setting forth legislative initia- 
tives to assist in the administration 
of Florida’s tax laws and business 
regulation. It is anticipated that the 
first such address will be delivered 
by the section’s chair-elect, Marvin 
C. Gutter. 

The section has been making an 
increased effort over the past few 
years to encourage membership and 
involvement by new tax lawyers. 
The New Tax Lawyer Committee, 
under the directorship of Peter 
Blatt, has been very active in estab- 
lishing satellite committees 
throughout the state as well as or- 
ganizing committee meetings and 
CLE programs in conjunction with 
the Tax Section meetings. 

In addition to accomplishing these 
projects, the section has continued 
with its regular annual activities. 
Our organizational meeting at 
Amelia Island in July was very suc- 


cessful and I would like to thank 
Thomas M. Donahoo, Jr., Bruce D. 
Johnson, and Mike E. Jorgensen for 
coordinating the meeting. The 
section’s fall meeting was held in 
October at Busch Gardens in 
Tampa. Mitchell Horowitz coordi- 
nated the meeting and we would like 
to thank the Educational Division 
for putting on an exceptional semi- 
nar, Shoot-out at the S.K.C. Corral, 


which was standing room only. 

The annual meeting of the section 
was held at South Seas Plantation 
on May 4-7, 2000. Thanks goes to 
the meeting chair, Guy Whitesman, 
for coordinating the meeting. We 
celebrated the many years of work 
and service of David Richardson, 
who was honored by being named 
the 1999 Gerald T. Hart Outstand- 
ing Tax Attorney. 
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Thanks to all section officers, di- 
vision directors, the assistant direc- 
tors, and, of course, to Chair-elect 
Marvin Gutter, who was of great 
assistance this year and will con- 
tinue to provide continuity and mo- 
mentum for projects in the coming 
year. Finally, best wishes to our 
Chair-elect Designate Lou Conti, 
who will step in as chair-elect in 
July 2000 to continue his great work 
on behalf of the section. 

Davip E. Bowers 
Chair 


Trial Lawyers 

Our profession is experiencing 
dramatic change and our challenge 
for the future will be to adapt to that 
change while at the same time pre- 
serving the core values of our pro- 
fession: loyalty, confidentiality, in- 
dependence of judgment, and 
competence. This year the Trial 
Lawyers Section has sought to pre- 
serve and promote these core values 
through its key programs and ini- 
tiatives. 

These include the Handbook on 
Discovery Practice, which was first 
prepared in 1995. This year Mark 
Buell’s committee produced the year 
2000 handbook (5th ed.). The year 
2000 handbook is intended to be a 
quick reference for lawyers and 
judges on many recurring discovery 
problems. The handbook is widely 
recognized as a valuable tool to pro- 
mote efficiency and professionalism 
in discovery practice. 

This year the Trial Lawyers Sec- 
tion has rewritten the Guidelines for 
Professional Conduct, which were 
first prepared in 1994. The purpose 
of the rewrite is to make the guide- 
lines consistent with current law. At 
the writing of this report, the final 
rewrite of the guidelines is nearing 
completion and expected for release 
later in 2000. These new guidelines, 
like the first edition, will give direc- 
tion as to how lawyers should con- 
duct themselves in all phases of trial 
practice. 

We were saddened this year by 
the death of Professor Gerald T. 
Bennett of the University of Florida 
College of Law. For many years the 


law school and the Trial Lawyers 
Section have jointly sponsored the 
Advanced Trial Advocacy Seminar 
and Professor Bennett contributed 
greatly to the success of the semi- 
nar. One of Professor Bennett’s 
many insights was that American 
trial lawyers and British barristers 
have much in common and have 
much to teach each other. Because 
of that insight, barristers have par- 
ticipated for the past several years 
in the Advanced Trial Advocacy 
Seminar. Professor Bennett will be 
greatly missed and to honor his con- 
tributions, the Trial Lawyers Sec- 
tion has established the Gerald T. 
Bennett Memorial Scholarship 
which will permit one British bar- 
rister to attend the Advanced Trial 
Advocacy Seminar each year. 

The Trial Lawyers Section contin- 
ued its leadership in continuing le- 
gal education by presenting semi- 
nars which help to improve the level 
of advocacy in this state. Under 
Kelly Hamer’s able leadership, the 
section will present 10 continuing 
legal education seminars, including 
the week-long Basic Trial Advocacy 
Seminar headed by Brad Powers 
and Judge Richard Feder; and the 
Advanced Trial Advocacy Seminar 
headed by Ms. Hamer. In addition, 
the Trial Lawyers Section presented 
the Civil Trial Board Certification 
Review course headed by Neal 
O’Toole, and the Chester Bedell 
Memorial Mock Trial Competition 
organized by Terry Vento and Tom 
Masterson. Stetson University won 
this year’s competition. 

Together with the Criminal Law 
Section and the Federal Practice 
Committee, the Trial Lawyers Sec- 
tion will sponsor Roundtable 2000, 
a symposium on federal court prac- 
tice, at the June 2000 annual meet- 
ing of The Florida Bar. 

The Trial Lawyers Section, 
through its ADR Committee chaired 
by Eunice Barros, remains commit- 
ted to alternative dispute resolution. 
The ADR Committee sponsored a 
seminar on ADR topics at the mid- 
year meeting of The Florida Bar and 
future seminars by the ADR Com- 
mittee are planned. 

In order to make the Handbook on 


36 THE FLORIDA BAR JOURNAL/JUNE 2000 


Discovery Practice, the Guidelines 
for Professional Conduct, and other 
section information more accessible 
to its members, the Trial Lawyers 
Section has this year redesigned and 
improved its website which can be 
viewed at www.flatls.org. 

The 1999 session of the Florida 
Legislature saw two bills sponsored 
by the Trial Lawyers Section passed 
into law: voluntary trial resolution 
(private judges) and model expe- 
dited trials. This year the Trial Law- 
yers Section promoted these pro- 
grams and it is hoped that they will 
become widely used in the future. 

Finally, although this year has 
seen relatively little activity in the 
Florida Legislature and in the U.S. 
Congress which threatens to curtail 
access to the courts, our profession 
is now confronted by a new chal- 
lenge: the multidisciplinary prac- 
tice. Through a resolution adopted 
at its meeting on January 14, 2000, 
the executive council of the Trial 
Lawyers Section has opposed 
changes to the Rules of Professional 
Conduct which would allow fee shar- 
ing between lawyers’ and 
nonlawyers. Such changes to the fee- 
sharing rule would ultimately com- 
promise the core values of our pro- 
fession. It is not known at this 
writing what direction the MDP de- 
bate will take or what form of MDP, 
if any, will be permitted in this 
state. Nevertheless, the position of 
the Trial Lawyers Section will re- 
main that trial lawyers are officers 
of the court and have a unique role 
in our society to promote and pre- 
serve our civil justice system and the 
core values of our profession. 

It has been my privilege and plea- 
sure to serve as chair of the Trial 
Lawyers Section. In June I pass the 
baton to Bob Spohrer, who will con- 
tinue his very effective leadership 
as chair. Under Bob’s leadership you 
can expect the core values of our 
profession to be vigorously defended. 
MIcHAEL G. TANNER 
Chair 


Workers’ Compensation 

The theme for the year 1999-2000 
for the Workers’ Compensation Sec- 
tion has been technology. To that 


end, Andy Adkins, director of the 
Legal Technology Institute at the 
University of Florida College of Law, 
spoke at the 1999 Florida Workers’ 
Compensation Judicial Luncheon. 

In the News & 440 Report, it was 
documented that almost nine out of 
10 Florida lawyers responding to a 
survey indicated that they used the 
Internet within the past three 
months compared to approximately 
half that number two years ago. 
This being the case, the section is 
very proud of its up-to-date website 
boasting email access for the section 
members and up-to-date bulletin 
board. 

The website, found at http:// 
www.flworkerscomp.org, also boasts 
a bulletin board making it easy to post 
messages on issues of concern to other 
members, as well as accessing the 
council members through email. 
There is an excellent links page and 
additions or deletions may be pro- 
vided to the Webmaster, Martin 
Liebowitz, at leibowit@mediaone.net. 

Pam Foels continues to acquire 
orders throughout the state with the 
hopes of providing a synopsis of the 
orders from various districts on the 
web page. Martin advises us that we 
are very close to having group 
emails be accessible so that the 
members can email each other indi- 
vidually or in a group, i.e., plaintiffs 
or defense counsel. 

The 16th Annual Winter Ski 
Seminar was a success. This year’s 
seminar was held at the Embassy 
Suites on the Nevada/California 
state line. The topics ranged from 
social and economic impact of low 
back pain by Dr. Jeffery Katzel, an 
orthopedic surgeon from West Palm 
Beach, to Weird Stuff Under the Act 
by Mark Zientz, Miami. 

Amazingly enough, in spite of 
great skiing conditions most of the 
time, everyone still attended the lec- 
tures at 7:30 in the morning and 5 
in the afternoon. 

Our membership is up to 1,562, a 
good healthy number, in spite of re- 
peated threats from the legislature 
on topics regarding workers’ com- 
pensation fees. 

Along those lines, the section’s 
legislative position continues to be 


specifically protecting the indepen- 
dence of the judges and issues in- 
volving attorneys’ fees with Fausto 
Gomez continuing as lobbyist. 

Several months ago I met with 
Charles Williams along with Laura 
Taylor, Dennis Smejkal, Reggie 
Watkins, Anna Ohlson, and Linda 
Knopf to discuss overutilization. In 
attendance with me was my hus- 
band, Oregon Hunter, M.D., who is 
on the Physician’s Customer Coun- 
cil for the Department of Labor. We 
discussed how overutilization is be- 
ing used to threaten good doctors 
and our fear that they will leave the 
system. We were assured that the 
division is very aware of the prob- 
lem of overutilization abuses. 

In November 1999, Steve 
Kronenberg, Ray Malca, Jim 
McConnaughhay, and I met with 
Carol Licko, the Governor’s chief 
counsel, as well as Daniel Woodring 
and Reggie Watkins. We were con- 
cerned because the Governor failed 
to appoint several judges in South 
Florida and judges around the state 
were expressing frustration at the 
reappointment process. The meeting 
was assisted by President Edith 
Osman. Ms. Osman made many 
calls before and after the meeting 
and we all appreciated her help. The 
meeting went quite well and the 
Governor's office was very receptive 
to hearing from Bar members on 
this issue. 

CLE courses continue to be suc- 
cessful in the workers’ compensation 
arena. The Workers’ Compensation 
Certification Review Course oc- 
curred on April 14 and 15 in Orlando. 
This seminar is one of the most well 
attended seminars of the section. 

Ray Malca is planning the 2000 
Trial Advocacy Workshop, sched- 
uled for June 2 and 3. 

The most recent CLE course was 
Medical/Legal Issues in Workers’ 
Compensation for the New Millen- 
nium which included topics such as 
knee and shoulder injuries, diagno- 
sis of RSD, blood-borne diseases, 
Family Medical Leave Act, ethical 
dilemmas, and neuropsychological 
issues. 

Rafael Gonzalez continues to be 
the editor-in-chief of the section 


newsletter, which is very well re- 
ceived. The Case Law Monitor by 
Christine Franco is an excellent 
source of information regarding new 
cases in workers’ compensation. 

In hopes of receiving more input 
from the section members, I have 
sent out a letter recently explaining 
to the members just exactly what 
the council does, who the members 
are, what committees exist, and how 
they affect the section members. I 
requested the section members to 
respond with ideas on any topics 
having to do with the section or the 
council, including our election pro- 
cess. A synopsis will be provided to 
Rafael Gonzalez for publication in 
the News & 440 Report. 

I want to thank all the members 
of the council who have been avail- 
able to assist in committee work and 
also for questions in general. 

The attorneys on the council, I can 
say from personal experience, are 
hardworking, care very much about 
the section, and devote a great deal 
of time and effort to keeping the sec- 
tion alive and well. It is an honor to 
serve as the first woman chair for 
the Workers’ Compensation Section 
with these good people. 

Dorotuy Sims 
Chair 


Out-of-State 
Practitioners Division 

The Out-of-State Practitioners 
Division continues its mission of 
serving those members of The 
Florida Bar who have their princi- 
pal residence or office outside 
Florida. Our members include those 
who have never lived in Florida, 
those with connections to Florida, 
native Floridians now residing in 
other states, and even “in-state” 
lawyers. The division is the Florida 
legal community’s gateway to our 
national economy and international 
markets. The members of the divi- 
sion represent the businesses which 
send products to Florida for export 
and the businesses which receive 
imported goods from Florida. 

This past year the division sought 
to expand participation. This has 
not been a membership drive, but a 
move to open opportunities for oth- 
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ers to help in areas they think are 
important. At the core of this effort 
is the creation of liaisons to the other 
sections and committees. In the fu- 
ture it is hoped that liaisons will be 
of assistance in convincing out-of- 
state lawyers to be more active with 
the Bar and its substantive law com- 
mittees. Furthermore, many of the 
liaisons are “in-state” members. The 
division is committed to expanding 
opportunities for all members of The 
Florida Bar. 

CLAYTON JOFFRION 

President 


Young Lawyers Division 

The Young Lawyers Division 
(YLD) has been extremely busy this 
year promoting and protecting the 
interests of our 20,000 constituents. 
One of the primary goals of the YLD 
has been to increase participation in 
technology. 

In furtherance of this effort, the 
YLD designed, produced, and dis- 
tributed a CD-ROM entitled “Your 
Florida Bar.” This product was de- 
signed for new lawyers recently ad- 
mitted to the Bar and provides spe- 
cific information regarding The 
Florida Bar and its programs; CLE 
requirements and deadlines; ethical 
rules; professionalism standards; 
and specific contacts for member 
benefits. The CD provides each new 
Florida lawyer with specific relevant 
information pertaining to The 
Florida Bar, including extensive 
links to relevant websites. This CD- 
ROM will be updated and distrib- 
uted on a continuing basis for each 
new Florida lawyer. 

Throughout the year, the YLD has 
been struggling with the concept of 
multi-disciplinary practices. This 
issue has been divisive and exten- 
sively debated at every YLD Board 
of Governors meeting. Each circuit 
representative has had the benefit 
of listening to educated and in- 
formed speakers who have advo- 
cated the pro and con positions. 

Throughout the year, each YLD 
board member has spent countless 
hours reviewing educational mate- 
rials and reports pertaining to this 
concept. At the January meeting of 


the YLD Board of Governors, a reso- 
lution was passed wherein the YLD 
recognized the existence of MDP 
firms and moved for an efficient 
regulatory scheme of these entities 
which would promote and preserve 
to the greatest extent possible, the 
legal profession’s “core values.” 

It was imperative to the YLD that 
regulation of Florida lawyers should 
always be under the exclusive aus- 
pices of the Florida Supreme Court 
and that the concepts of competence, 
confidentiality, prohibitions against 
conflicts of interest, zealous advo- 
cacy of clients, candor to the tribu- 
nal, and other “core values” be main- 
tained. 

Our Board meeting in January 
was also the site of our annual Af- 
filiate Outreach Program (AOP). Liz 
Rice, president-elect designate of the 
YLD, produced the AOP, which was 
outstanding and well attended. This 
program has been dedicated to pro- 
moting public service work within 
the legal profession and to enhanc- 
ing the exchange of information for 
local affiliates around the state. 
More than 15 projects were pre- 
sented at this conference in conjunc- 
tion with workshops, informational 
programs, ana open discussions re- 
garding merit selection/retention 
and multidisciplinary practices. 

The Palm Beach County Bar As- 
sociation Young Lawyers Division 
won the outstanding project award 
for its implementation of a program 
to provide computers to foster homes 
and foster children. 

Since modifying the Practicing 
with Professionalism program to in- 
clude an entire day devoted solely 
to ethics and professionalism, there 
has been a noted improvement in 
the education of young lawyers and 
a corresponding increase in the level 
of professionalism among new prac- 
titioners. The YLD continues to 
modify and improve this program, 
concentrating primarily on the de- 
velopment of permanent, written 
materials which will be provided on 
CD-ROM or diskette. This work is 
ongoing and will be completed 
within President-Elect Ratzan’s 
term. 

This year, the YLD has entered 
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into a joint program with the Su- 
preme Court Commission on Profes- 
sionalism to enhance and increase 
diversity and gender sensitivity. The 
YLD has taken a lead role in this 
area by working on the production 
of vignettes which address diversity 
and gender equality issues. These 
vignettes will be presented state- 
wide by video or CD-ROM to en- 
hance the level of awareness of gen- 
der and ethnic issues. 

The YLD statewide judicial direc- 
tory is now approximately 70 per- 
cent completed. The YLD web page 
will list each circuit court judge in 
Florida, permitting a lawyer to de- 
termine appropriate procedural and 
technical requirements for any 
judge within the state of Florida. 

Lastly, the YLD has been enlisted 
to assist the Florida Bar Foundation 
in the implementation of a program 
to encourage overnight investment 
of IOTA account funds in daily finan- 
cial institution repurchase agree- 
ments. 

Under the IOTA program, short 
term client trust deposits are pooled 
by an attorney or law firm into an 
interest-bearing checking account 
benefitting IOTA to be utilized for 
1) legal assistance for the poor; 2) 
improvements in the administration 
of justice; and 3) law student assis- 
tance. 

To increase IOTA revenue, the 
YLD has endorsed a program 
whereby banks are required to in- 
vest these funds overnight in repur- 
chase agreements. Through the 
overnight investment of these funds, 
the YLD and the Florida Bar Foun- 
dation can increase the average an- 
nual yield on a regular IOTA account 
substantially. This would provide 
more money to the Foundation for 
utilization in Bar-related services 
and programs. 

It has been my pleasure to serve 
as president of the Young Lawyers 
Division of The Florida Bar at the 
turn of the century. We look forward 
to continuing to serve the lawyers 
and citizens of the state of Florida 
through our programs and hard 
work. 

Grecory W. CoLEMAN 
President 


Annual Report 


Committees of 
The Florida Bar 


Admiralty Law Certification 
The Admiralty Law Certification Committee is com- 
posed of Vice Chair Patricia Olney and Andrew W. Ander- 
son, Richard J. McAlpin, Michael J. 
McHale, Joseph P. Milton, Chris- 
tian D. Keedy, Andrew L. Waks, and | 
Allen K. Von Spiegelfeld. We have 
received the most able assistance of 
Michele Lamar-Acuff. 
There are currently 47 lawyers 
certified in admiralty law, and 10 
applicants were approved to sit for 
the examination administered on 
March 7, 2000, in Tampa. A mul- 
tiple choice examination is used, 
which is divided into two parts. Part 
1, which is mandatory, contains 100 
questions. Part 2 contains a series 
of questions based on eight fact pat- 
terns, some of which are mandatory. 
Admiralty law practice in Florida 
is a relatively small specialty, and 
our committee is pleased with the 
number of attorneys who have par- 
ticipated in the certification pro- 


gram. 
Car R. NELSON 


vertisements, makes recommendations regarding rule 
changes, and provides guidance to Florida Bar members 
concerning both the substantive and procedural require- 
ments of the advertising rules. 

The standing committee ad- 

vises Bar members of the sub- 

stance of the advertising rules 

through a variety of different 

methods. An in-depth analysis 

of the filing requirements, regu- 

lations, and committee inter- 

pretations is provided in the 

committee’s Handbook on Law- 

yer Advertising and Solicitation 

(6th Ed. March 2000). The 

handbook is available at no cost 

to members and is designed to 

provide both a quick and easy 

reference to filing and substan- 

tive guidelines through various 

checklists and examples, as 

well as more in-depth discus- 

sions of particular types of ad- 

vertising regulations and recur- 


staff with the input of the 


Chair 


Advertising 
The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and marketing practices. The committee, 
which meets monthly, reviews opinions issued by staff 
counsel, offers guidance to staff in evaluating lawyer ad- 


ring situations. The handbook 
PORn\S is reviewed and updated by Bar 


FY 


standing committee to provide 


an excellent up-to-date guide to 

Florida’s lawyer advertising 
regulations. The 2000 handbook revision has just been 
completed following the Supreme Court’s issuance of re- 
vised attorney advertising rules in Amendments to Rules 
Regulating The Florida Bar - Advertising Rules, 24 Fla. 
L. Weekly S591 (Fla. Dec. 17, 1999). The handbook is 
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now available for the first time on 
The Florida Bar website at 
www.flabar.org in the advertising 
regulation section. When the 
amended rules were issued, staff 
posted them on the Bar’s website for 
immediate review by Bar members. 
They also placed explanatory mate- 
rials regarding the new rules on the 
Bar’s website to assist members 
with compliance. 

The committee, through its staff, 
has continued this year to periodi- 
cally publish a column in the The 
Florida Bar News. The column sum- 
marizes highlights of the standing 
committee’s decisions at its monthly 
meetings and also provides timely 
discussions of particularly trouble- 
some issues, such as committee in- 
terpretation of particular language 
in advertisements or handling of 
particular types of advertisements. 
The committee’s goal is to provide 
Bar members with as much infor- 
mation as possible to assist them in 
compliance with the Rules of Profes- 
sional Conduct. 

To further educate Bar members 
regarding the advertising rules, the 
standing committee is now publish- 
ing formal written opinions of the 
Standing Committee on Advertis- 
ing. The Board of Governors has 
approved the proposal for formal 
advertising opinions. Proposed Ad- 
visory Opinion A-99-1 was pub- 
lished in The Florida Bar News in 
October 1999. This and other opin- 
ions will be readily available to Bar 
members as a record of committee 
decisions interpreting the advertis- 
ing rules on a number of recurring 
issues. These opinions will be avail- 
able on the Bar’s website at 
www .flabar.org. 

By far the most time-consuming 
task of the standing committee this 
year, as in past years, has been re- 
viewing advertisements filed by 
members of The Florida Bar to de- 
termine whether they comply with 
the advertising rules. The standing 
committee reviews decisions of its 
staff regarding lawyer advertise- 
ments if the staffs interpretation of 
a particular rule or advertisement 
is appealed by an advertising attor- 
ney. Advertisers can appeal deci- 


sions of the standing committee to 
the Board of Governors if they wish 
to do so. The standing committee 
also provides guidance to its staff 
and advertisers, pursuant to re- 
quests for guidance, in order to fos- 
ter compliance with the rules and 
permit advertisers to accomplish 
their legitimate advertising goals. 
The committee works hard to apply 
the advertising rules fairly to all 
types of advertisements and to bal- 
ance the rights of advertisers with 
the needs and concerns of the pub- 
lic. 

As in previous years, the stand- 
ing committee has taken an active 
role in ensuring that lawyer adver- 
tising in Florida is filed with The 
Florida Bar and properly reviewed. 
The standing committee is commit- 
ted to aggressively investigating 
and pursuing lawyers who do not file 
their ads for review and those few 
filers who disregard The Florida Bar 
rules. An ongoing compliance pro- 
gram, headed by staff of the stand- 
ing committee, reviews Yellow 
Pages and newspaper advertise- 
ments to determine whether nonex- 
empt advertisements have been 
filed and reviewed. Lawyers who 
have not filed their advertisements 
are sent a letter asking them to file 
their ads and are required to pay a 
$250 late filing fee approved by the 
Florida Supreme Court. 

The committee welcomes the new 
advertising rules that have been is- 
sued by the Florida Supreme Court. 
The new rules have organized exist- 
ing regulations in a way that makes 
them easier to use and understand 
for advertisers and should contrib- 
ute to a more positive public percep- 
tion of lawyers in Florida. 

The standing committee is made 
up of nonlawyers as well as lawyers. 
We believe that this has contributed 
substantially to our work and our 
broad perspective on advertising 
and marketing. I would like to thank 
each of our members: Michael 
Seminario, Adrienne Katz, James 
Miller, Jeffrey Pope Watson, Shane 
Munoz, and my Vice Chair Kimberly 
Sands for their tremendous contri- 
bution and dedication. 

Finally, the committee thanks our 
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board liaison, Andrew Needle, and 
our hardworking staff headed by 
ethics counsel Elizabeth Tarbert, 
without whom the business of this 
standing committee could not be ac- 
complished. 

KAREN MATHENY 

Chair 


Appellate Practice 
Certification 

The Appellate Practice Certifica- 
tion Committee embarked on its 
busiest year ever. This was the first 
year for approval of recertification 
applications from board certified 
attorneys who passed the first cer- 
tification exam in 1994. Almost all 
of those originally certified were 
approved for recertification. Before 
the testing and approval of new 
board certified attorneys in the year 
2000, there were 126 board certified 
appellate practice lawyers in 
Florida. The committee this year 
embarked on the traditional con- 
struction and overseeing of the ap- 
pellate practice certification exam. 
This process requires participation 
of every member, including the gen- 
erous contributions by Judge James 
R. Jorgensen of the Third District 
Court of Appeal. The committee de- 
voted additional time evaluating the 
process of grading in concert with 
professionals specializing in the sci- 
ence of testing and statistical analy- 
sis of exam questions. 

While this undertaking sounds 
rather dry, and perhaps it could be, 
the committee recognized the ex- 
treme importance to every test taker 
that the exam be administered 
fairly, graded with equanimity, and 
covered the proper balance of appel- 
late practice and related issues to 
demonstrate to the public that those 
passing candidates were worthy of 
bearing the moniker of “Board Cer- 
tified in Appellate Practice.” 

In addition, the committee re- 
viewed the qualification standards 
for entitling candidates for recerti- 
fication and for initial applications. 
The existing standards seemed to 
exclude Florida Bar members who 
do not otherwise qualify because 
they have spent the bulk of their 
career on the appellate bench. If an 


: } 


appellate judge leaves the bench for 
private practice, and when an ap- 
pellate practitioner leaves private 
practice for the bench, the existing 
standards did not adequately recog- 
nize this service to entitle these ap- 
plicants to become or remain board 
certified. In both instances, the prior 
criteria left chasms where candi- 
dates with unquestioned worthiness 
for board certification were no longer 
able to satisfy the plain reading of 
the criteria for board certification, 
or recertification. 

In the upcoming year, the commit- 
tee will oversee administration of 
the exam, which will include con- 
struction of next year’s test, grad- 
ing of that exam, and approval of 
recertification petitions for the fol- 
lowing years’ class. This committee 
has pledged to continue the perfec- 
tion of the examination process by 
reviewing the grading criteria, re- 
examining the testing and grading 
process, and facilitating the review 
for the judiciary who are asked to 
comment on the proficiency of the 
candidates both because an appli- 
cant has listed them as a reference 
and through blind references re- 
quested by the committee. 

Board certification committees 
are necessarily small and are some 
of the hardest working committee 
members of The Florida Bar. This 
committee carries this tradition for- 
ward and is peopled with names rec- 
ognized in civil and criminal appel- 
late ranks. 

KimBErRLY A. ASHBY 
Chair 


Aviation Law 

During the Bar year 1999-2000 
the Aviation Law Committee contin- 
ued to move to complete previous 
projects as well as implementing 
and completing new ones. The com- 
mittee during its meetings in Octo- 
ber 1999 and January 2000 contin- 
ued its past practice of offering 
programs that include aviation law 
CLE credit. Recent CLE programs 
in conjunction with committee meet- 
ings have utilized the Internet and 
the Microsoft PowerPoint presenta- 
tions program. 

The Aviation Law Committee 


membership consists of lawyers who 
have an interest in and/or are prac- 
ticing aviation law. The aviation law 
practice involves legal issues relat- 
ing to the ownership, operation, 
maintenance and use of aircraft, air- 
ports and airspace, licensing and 
aeromedical issues of airmen, avia- 
tion mechanics, aircraft repair sta- 
tions and fixed base operators, and the 
regulation and use of outer space. 
Early in the year Jeffery Freeman 
began developing a website for the 
committee, now found at http:// 
www.aviationbar.com. The website 
has contact information including 
links to members’ email addresses 
and websites. In addition, the 
website has a section for aviation 
law, board certification information, 
CLE information, meeting informa- 
tion, and links to other Internet 
aviation legal resources. A prototype 
of the site was presented to commit- 
tee members in attendance in Octo- 
ber and January. The Aviation Law 
Committee is the first committee of 


The Florida Bar to have its own 
website. 

The Aviation Law Committee con- 
tinues to encourage members who 
qualify to apply for and take the 
aviation law board certification ex- 
amination in order to become board 
certified. In order to encourage this, 
a subcommittee has been appointed 
under the chairmanship of Stuart A. 
Goldstein to put on a seminar in 
January 2001 to prepare for the 
March 2001 aviation law board cer- 
tification examination. 

There continues to be interest in 
publishing an Aviation Law CLE 
manual in cooperation with The 
Florida Bar. The project, spear- 
headed by former Chair Carl 
Hoffman, will be continued by a sub- 
committee chaired by Jeffery Free- 
man. 

The present membership of the 
committee is approximately 80 
members and growing. 

JAMES B. DENMAN 
Chair 
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Aviation Law Certification 

During this fifth year of its exist- 
ence, the Aviation Law Certification 
Committee devoted most of its time 
to the development of new test ques- 
tions and the fine tuning of the test- 
ing procedures used by the commit- 
tee. Individually, the members of 
the committee also, through per- 
sonal contacts and contacts with 
other aviation lawyers, attempted to 
stimulate greater interest among 
lawyers experienced in aviation 
matters in becoming board certified. 

The committee again held its 
grading meeting at a resort in the 
Bahamas, with several of the mem- 
bers taking their own private planes 
to the Bahamas’ out islands in con- 
nection with the meeting. 

The committee also began the pro- 
cess of reevaluating the require- 
ments for certification since there 
are small numbers of lawyers who 
devote a significant part of their 
practice to aviation-related matters. 

As always, the assistance and 
guidance of our staff specialist, 
Michelle Lucas, has been invalu- 
able. 

BILL WAGNER 
Chair 


Board of Legal 
Specialization and 
Education 

The Board of Legal Specialization 
and Education has experienced an- 
other active year supporting the 
work of its certification committees 
and encouraging the growth, recog- 
nition, and acceptance of specializa- 
tion in the practice of law. The du- 
ties of the board may be found in Ch. 
6 of the Rules Regulating The 
Florida Bar. 

Foremost among its responsibili- 
ties, the BLSE believes the oppor- 
tunity to participate in the certifi- 
cation plan is one of the principal 
ways to accomplish the goal of cer- 
tification as articulated by the Su- 
preme Court of Florida in 1981: “We 
believe that The Florida Bar and 
this Court must responsibly move 
forward to assist the public in de- 
termining those individuals who are 
qualified specialists.” Nineteen ar- 
eas of law practice are now available 


to members. The two newest areas 
were approved by the Supreme 
Court in March and are now being 
prepared for implementation: anti- 
trust and trade regulation, and la- 
bor and employment law. Applica- 
tions are expected to be available in 
the fall and the first exam to be ad- 
ministered in the spring 2001. 

As the certification program ma- 
tures and evolves, the board has 
encountered a variety of unique situ- 
ations which have given rise to in- 
novative solutions. For example, an 
emeritus status for lawyers who are 
no longer practicing, but wish to 
maintain certification, has been pre- 
sented to the court for adoption. 
Reasons such as health, judicial sta- 
tus, or career changes involving 
teaching or mediation may suggest 
an emeritus classification. The pro- 
gram benefits from the continued 
recognition of lawyers who have con- 
tributed to the advancement of spe- 
cialized practice through their ex- 
pertise and reputation. 

The integrity of the certification 
program and its value to the public 
and the profession not only depends 
upon the relevancy of the standards 
to the practice areas, but also upon 
the quality of the participants. The 
public must have assurance that 
board certified lawyers not only 
have competence and expertise in 
their field of practice, but also that 
they have high moral and ethical 
standards. While working to moti- 
vate the participation of qualified 
specialists for the benefit of legal 
consumers, the board has devoted 
energy to expanding the significance 
of certification for the optimum ben- 
efit of legal consumers. Character, 
ethics, and reputation for profes- 
sionalism have been interwoven into 
the peer review criteria and clearly 
reflect the high standards expected 
of all who have earned and seek to 
maintain this important credential. 

Another duty of the BLSE is to 
ensure compliance with the CLE 
requirement and maintain stan- 
dards and policies to promote the 
continued enhancement of profi- 
ciency and knowledge. An amend- 
ment to expand the five-hour eth- 
ics, professionalism, and substance 
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abuse component of the 30-hour re- 
quirement by adding “mental illness 
awareness” was carefully considered 
and approved by the Board of Gov- 
ernors this past year. Final approval 
now resides with the Supreme 
Court. 

The final program over which the 
board has jurisdiction is new mem- 
ber compliance with the basic skills 
course requirement. Recent changes 
in the program have enhanced the 
value of this course for new 
admittees. It now includes a session 
specifically on professionalism and 
offers members electives in basic 
level substantive programs. The 
BLSE will continue to work with the 
Young Lawyers Division to make 
this program worthwhile to all new 
members of our Bar. 

Overall, the work of the 16 mem- 
bers of the BLSE is critical to the 
professional development of all Bar 
members and directly benefits the 
public. We strive constantly to in- 
form and educate the members of 
the Board of Governors who have ju- 
risdiction over our decisions. Our 
comfort is in knowing the quality 
and competence of the 153 certifi- 
cation committee members and staff 
who perform the exhausting work of 
processing and examining appli- 
cants for certification. Appreciation 
is extended to those individuals 
who, individually and collectively, 
have given so many hours and 
worked so diligently to ensure the 
integrity of the certification plan is 
maintained. As chair of BLSE, I can 
assure you it is your good work 
which contributed to the recognition 
cited in Amendments to the Rules 
Regulating The Florida Bar, No. 
SC95365 (March 23, 2000), in which 
the Court observed: “The Florida 
Bar Board of Legal Specialization 
and Education does an outstanding 
job in administering and overseeing 
Florida’s Lawyer Certification 
Plan.” Congratulations to you all! 

Enhancing the image of the legal 
profession and encouraging profes- 
sionalism among lawyers are popu- 
lar platforms among the leaders of 
The Florida Bar. It is the BLSE’s 
belief that the certification program 
is a vital contribution to the Bar’s 


| 
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efforts to reach those goals. 
ELIZABETH K. Russo 
Chair 


Business Litigation 
Certification 

The Business Litigation Certifica- 
tion Committee was appointed and 
organized in the 1995-96 Bar year. 
During that first year, the commit- 
tee received 69 applications, ap- 
proved 52 of them, and had a pas- 
sage rate of 80.7 percent for those 
who sat for the examination. 

The next certification filing period 
was the last year for board certified 
civil trial lawyers to apply for busi- 
ness litigation certification under an 
exemption. The exemption allowed 
a member in good standing of The 
Florida Bar who was board certified 
in civil trial and who demonstrated 
substantial involvement as prescribed 
in the standards to be exempt from 
the peer review, education, and ex- 
amination requirements. 

In the following Bar year, 1997- 
98, the committee continued to re- 
view and revise its policies and stan- 
dards. After having reviewed more 
than 130 certification applications 
in its second year, the committee re- 
ceived a comparatively small num- 
ber in 1997-98 year. Nineteen of 28 
individuals who sat for the exam (67 
percent) passed. 

In the year 1998-99, the commit- 
tee received 11 applications, nine of 
which were approved to sit for the 
exam. Only three of these applicants 
passed the exam. Nine applicants 
have been approved to sit for the 
2000 exam, and there are currently 
202 lawyers certified in business 
litigation. 

The Business Litigation Certifica- 
tion Committee is concerned about 
the dwindling number of applicants 
and has considered various propos- 


application. Other proposals are 
still under consideration by the com- 
mittee. 

This year’s committee, including 
Vice Chair Harry Payton and Phil 
Bates, Jim McCann, Ken Minerly, 
Harry Payton, Howard Ross, Gary 
Salzman, and Betty Morgan, all 
worked diligently in the review of 
applications and preparation of this 
year’s examination. Thanks also to 
Carol Vaught, the committee’s cer- 
tification specialist, for her invalu- 
able assistance throughout the year. 

The committee will continue to 
review its policies and promote in- 
terest in the certification program. 
Grecory A. PRESNELL 
Chair 


City, County and Local 
Government Certification 
The year 2000 comprises the 

fourth year of the certification pro- 
gram for our area of specialty. 
Twenty-four applicants have been 
declared qualified to sit for the an- 


nual examination which will be 
given on May 2, 2000, in Tampa. 
The primary goal of the committee 
over the years has been to develop 
an examination which is fair and 
tests the knowledge of qualified ap- 
plicants on a variety of subjects with 
which local government lawyers 
typically deal. At the same time we 
have attempted to test on current 
issues facing lawyers in this field. 
Currently, 99 lawyers have received 
certification in city, county and lo- 
cal government law. 

In keeping with past practice, the 
examination review course was 
given the day preceding the City, 
County and Local Government An- 
nual Seminar and Meeting held in 
April of each year. The examination 
review course has proven to be an 
extremely popular course taken not 
only by those preparing for the exam 
but also by those seeking a compre- 
hensive review of local government 
law. 

This year’s committee is com- 
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als to increase the number of quali- 
fied applicants. One such proposal 
approved by the committee and sent 
to the Board of Legal Specialization 
and Education would increase the 
jury trial window from five to 10 
years, i.e., applicants could satisfy 
their jury trial requirement within 
a period of 10 years preceeding the 
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prised of Susan Delegal, Chair, Vice 
Chair Jon Henning, and members 
Henry Ennis, Robert Pritt, Alan 
Prather, Julie Yard Scales, Stephen 
Cypen, Dick Smith, and Elizabeth 
Hernandez. Also, the committee 
owes much thanks to our new com- 
mittee coordinator, Michele Acuff, 
certification specialist, who has 
managed to tend to the needs of a 
rather unruly bunch of local govern- 
ment lawyers, and keep us straight. 
Having served on the committee 
since its inception, I have observed 
its maturation and development. I 
am pleased that certification in the 
area of city, county and local gov- 
ernment law has captured the atten- 
tion of lawyers serving local govern- 
ment throughout the state of 
Florida. As stated, our goal is to cre- 
ate a process for testing knowledge 
of qualified applicants in a fair and 
meaningful manner. 
Susan F. DELEGAL 
Chair 


Civil Procedure Rules 

Our Committee concentrated its 
efforts this year on responding to 
inquiries from the Florida Supreme 
Court posed to the ommittee in vari- 
ous court opinions and completing 
our report to the Florida Supreme 
Court of proposed rule changes pur- 
suant to rule 2.130, Florida Rules 
of Judicial Administration. We also 
began working on various matters 
for the next report. 

In our report to the Florida Su- 
preme Court, we responded to the 
court’s request in Kinney Systems, 
Ine. v. Continental Insurance Co., 
674 So. 2d 86, 93 n.6 (Fla. 1996), for 
our study and recommendations as 
to emergency rule 1.061 regarding 
choice of forum. Our response sug- 
gested keeping the emergency rule 
intact and adding four provisions 
designed for clarification and facili- 
tation of the procedure. 

We also responded to the Florida 
Supreme Court’s request in Allstate 
Insurance Co. v. Boecher, 733 So. 2d 
993 (Fla. 1999), as to whether a 
clarification is necessary in rule 
1.280(b)(4)(A)(iii) involving the 
scope of discovery of information 
about experts. Our committee deter- 


mined that the holding of Allstate 
should be sufficient to explain this 
issue and recommended a court com- 
mentary with a reference to Allstate. 

As to the Supreme Court’s ques- 
tion in Green v. Sun Harbor 
Homeowners Association, Inc., 730 
So. 2d 1261 (Fla. 1998), of whether 
there should be a specific rule per- 
taining to claiming attorneys’ fees, 
we proposed a simple rule establish- 
ing the time for filing motions for 
attorneys’ fees and costs for pur- 
poses of predictability and clarifica- 
tion. We also recommended revising 
the attorneys’ fees provision of the 
proposals for settlement rule to con- 
form with this new rule. 

Furthermore, in response to the 
Court’s request in Musculoskeletal 
Institute Chartered v. Parham, 745 
So. 2d 946 (Fla. 1999), for comments 
regarding amendments to rule 1.650 
adopted in that opinion, our commit- 
tee recommended further revisions 
to rule 1.650(d) to implement the 
holding in Parham that the tolling 
provisions of §766.104(2) and 
§766.106(4) (1989), and Florida Rule 
of Civil Procedure 1.650(a), appli- 
cable to the statute of limitations, 
are equally applicable to the stat- 
ute of repose in F.S. §95.11(4)(b) 
(1989). 

We also proposed amendments to 
rule 1.442 regarding the time for 
acceptance of proposals for settle- 
ment in class actions, to rule 1.560 
providing for a simplified procedure 
for discovery in aid of execution us- 
ing a new form consisting of a fact 
information sheet, and to the judg- 
ment forms for compliance with 
statutory requirements. 

Currently, the committee is 
studying several issues brought up 
this year by the Florida Supreme 
Court. In Totura & Co., Inc. v. Will- 
iams, 25 FLW S141 (Fla. 2000), the 
court asked our committee to review 
rule 1.070(j) and the amended plead- 
ing process. The Court also asked 
our committee to respond by August 
7, 2000, to comments filed with the 
court concerning proposed changes 
to the Uniform Guidelines for Taxa- 
tion of Costs. 

We also have subcommittees 
studying new rule 1.840 and the 
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accompanying form, the request for 
admissions procedure, and rule 
1.330, as well as other matters 
which various lawyers have brought 
to our attention. We will be review- 
ing these matters for the next re- 
porting cycle to the Florida Supreme 
Court. 

Finally, I sincerely thank our 
Florida Supreme Court liaison, Jus- 
tice Fred Lewis, our Florida Bar 
Board of Governors liaison, Louis B. 
Vocelle, Jr., and the many distin- 
guished members of our committee 
for their outstanding efforts in help- 
ing us accomplish our work during 
this busy year. A special thanks to 
President Edith Osman and the 
other bar presidents for giving me 
the honor and privilege of working 
with this dedicated committee for 
the last 12 years and to Madelon 
Horwich for her tremendous assis- 
tance and hard work throughout 
this year and many past years. 
Lori E. TERENS 
Chair 


Civil Trial Certification 

The Civil Trial Certification Com- 
mittee is charged with the respon- 
sibility of administering The Florida 
Bar Civil Trial Certification Pro- 
gram. The ommittee has completed 
an extremely busy and productive 
year. Major projects of the ommittee 
included: 

1) Review of Applications for Cer- 
tification and Recertification. The 
committee reviewed 65 applications 
from attorneys seeking civil trial 
certification and214 applications 
from attorneys seeking recertifica- 
tion. Every application was thor- 
oughly reviewed by at least two com- 
mittee members, each of whom 
independently verified the 
applicant’s substantial involvement 
in civil trial law, completion of the 
required number of trials, comple- 
tion of CLE certification credits, and 
peer review references. Any appli- 
cations questioned by the individual 
reviewers were scrutinized by the 
entire committee. 

2) Preparation and Administra- 
tion of Examination. Fifty appli- 
cants sat for the March 2000 exami- 
nation, which lasted six hours. The 


examination consisted of three one- 
hour questions covering civil proce- 
dure, evidence and ethics and a 
three-hour question on “trial skills.” 
The questions and model answers 
were all prepared by teams of com- 
mittee members. Thereafter, the 
entire committee reviewed every 
question and an individual member 
was assigned to answer each ques- 
tion to see if it could be completed 
in the allotted time. In some cases, 
the questions were revised before 
the examination was finalized. As of 
the date of this report, the exami- 
nation is being graded by the com- 
mittee members who prepared the 
questions and model answers. The 
results will then be submitted to the 
entire committee for final grade re- 
view. 

3) Analysis of Examination Con- 
tent. The committee recognizes that 
it is extremely difficult to develop 
an examination that will success- 
fully distinguish between lawyers 
who have significant experience and 


ability in the civil trial process and 
those who do not. The committee’s 
greatest challenge is to objectively 
evaluate the intangible qualities 
which good trial lawyers possess. 
The committee has been reviewing 
and modifying the examination con- 
tent for several years. Its goal is to 
focus on trial and pretrial issues 
that an experienced trial lawyer 
should be able to manage, regard- 
less of the lawyer’s unique trial ex- 
perience and area of practice. This 
year, for the first time, the exami- 
nation had no questions relating to 
substantive law. Instead, the com- 
mittee prepared an extensive “trial 
skills” question which presented the 
applicant with a case file, similar to 
the materials an attorney would ac- 
cumulate before trial, and then pro- 
posed various questions concerning 
issues the attorney would confront 
in the courtroom. 

I am grateful to all of the mem- 
bers of this hard working commit- 
tee including Vice Chair Patricia A. 


Doherty, Anthony J. Caggiano, Rob- 
ert L. Cowles, Carlos R. Diez- 
Arguelles, Lee Theodore Griffin, 
Christopher S. Knopik, Joshua A. 
Whitman, and William S. Williams. 
The entire committee is especially 
appreciative of the outstanding ef- 
forts of our Florida Bar coordinator, 
Cheryl Morgan, who makes our 
jobmanageable andenjoyable. 
JEFFREY MICHAEL COHEN 

Chair 


Clients Security Fund 

Since fiscal year 1992-93, the 
membership of The Florida Bar has 
grown from 52,653 to 66,658 a 27 
percent increase; the annual dues 
contributed by each member that is 
allocated toward the Fund has 
grown from $7.20 to $15, a 108 per- 
cent increase; the annual budget al- 
location for the Clients Security 
Fund has grown from $735,615 to 
$955,350, a 30 percent increase; and 
the number of claims submitted by 
disgruntled clients has ranged from 
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343 to 421, a 23 percent increase. 

Yet, the actual membership of the 
committee has dropped from 40 to 
29, a 27.5 percent decrease! Further, 
a majority of the current members 
have served on the committee for 
this entire 10-year period. Some of 
them have served more than 20 
years. My review of the current 
members list, located on page 483 
of the 1999 Florida Bar Directory, 
reveals that there are two members 
who have served since 1976 and 
1977, Danny Kepner and Marshall 
Barkin. Bill Ricker was appointed 
in1981; Joe Mason in 1982; Stan 
Musial in 1985; Jim Pilon in 1985; 
Richard Mellman in 1986; Chester 
Skipper in 1987; Jim Porter in 1989; 
Bob Schwartz in 1990; Steve Gary 
in 1991(after having previously 
served from 1971-1979); and, 
Charles Basinait in 1993. The rest 
have served since 1994 or later. Two 
members have found the service so 
rewarding that they continue to 
serve after retiring from active prac- 
tice, Jim Porter and John McMath. 

You must wonder why these indi- 
viduals are willing to donate their 
valuable time and effort to serve on 
this committee for so many years. 
The rewards are personally and ex- 
tremely satisfying. Freely giving of 
their time and energy in service to 
the Bar, repays them 10-fold. They 
are not only helping the Bar; they 
are helping themselves. 

The committee is in need of indi- 
viduals who desire to serve and con- 
tribute their time and effort to im- 
prove the image of the legal 
profession. We should remember 
that the practice of law is not a busi- 
ness, that it is a profession, and that 
finances are not the bottom line, 
service is. 

In 1970, the year in which the first 
payments were made from the 
Fund, then President Mark Hulsey, 
Jr., wrote “[t}hat the Florida Bar can 
be proud that its members have the 
professional pride to want to dis- 
charge their debt of honor to the 
public.” He felt that it was the honor 
of our profession and of each Florida 
lawyer, that created the Clients Se- 
curity Fund. 

As members in good stranding, we 
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year. 


are required to contribute annual 
dues. Out of each members contri- 
bution, $15 is now allocated to the 
Fund. In no small measure is this 
proof of the honor each of us carries 
for the profession. But the honor of 
the profession requires more from 
us, if it is to be perceived by the pub- 
lic as it truly is, an honorable and 
moral profession. We must give 
more than just dues; we must give 
of ourselves. By so doing, the image 
of the profession will be elevated and 
maintained. 

Ask any of the current members, 
and you will be told of the enormous 
satisfaction each receives from ser- 
vice on this committee. Further, ask 
yourselves if you need to do more to 
uphold the honor of our profession. 
We need and would welcome your 
service. The only requirement for 
membership is the desire to serve. 
J. BuRKE CULLER, JR. 

Chair 


Consumer Protection Law 

The committee continued its work 
established by immediate past 
chair, Michael Flynn, including 
preparation for its next seminar 
dealing with cutting edge issues 
such as Internet fraud, deceptive 
and unfair trade practices, managed 
care fraud, and mandatory creditor 
arbitration, which will reach and 
assist a broad crosssection of The 
Florida Bar. Ken Nolan, CLE pro- 
gram chair, has done an outstanding 
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work in formulating this seminar. 

The committee has had the coop- 
eration of the office of the president 
in seeking to modernize the commit- 
tee, including seeking enhance- 
ments to the Florida Call-A-Law 
Program by seeking increased pri- 
vate sector funding, Internet access, 
and greater availability and dis- 
semination of consumer information 
and protection materials. These 
materials are updated annually by 
members to provide the most up-to- 
date information to the public. 

Consumer protection bills have 
failed this year in the legislature. 
The committee has had some sense 
of frustration in not having signifi- 
cant consumer friendly legislation 
go forward, such as prevailing plain- 
tiff attorney provisions under Ch. 
501, used car lemon law legislation, 
and meaningful automobile dealer- 
ship bait and switch statutes. 

One of the most interesting and 
exciting possibilities for the future 
will be a joint venture. The commit- 
tee, with the assistance of the Bar’s 
leadership, is attempting to coordi- 
nate and jointly utilize the resources 
and talents of the newly formed con- 
sumer law division of the Florida 
Academy of Trial Lawyer with the 
Consumer Protection Law Commit- 
tee. The present chair and incom- 
ing chair, Adam Kohl, have worked 
closely for a smooth transition for 
the next year. Special thanks to 
Kathy Tucker of The Florida Bar for 
all her assistance. 

Howarp A. Kusnick 
Chair 


Continuing Legal Education 

The CLE Committee continues in 
its efforts to assist sections in pro- 
viding high quality educational pro- 
grams for members of The Florida 
Bar. 

The programs subcommittee, 
chaired by Mercedes Busto, has pro- 
duced suggestions for general im- 
provements to presentations. Under 
the leadership of CLE Committee 
Vice Chair Gerald Damsky, a work- 
ing group of this subcommittee is 
establishing the first on-demand 
Internet CLE presentations for The 
Florida Bar. This allows an attor- 
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ney to watch a presentation at any 
time by merely logging on to the ap- 
propriate website. 

The long range planning subcom- 
mittee, headed by Cynthia A. 
Henderson (who also serves as sec- 
retary of the Department of Busi- 
ness and Professional Regulation) 
organized the annual committee re- 
treat help in May in Key West. A 
technology update was on the 
agenda, as well as a presentation by 
Judge Scott M. Brownell, a re- 
nowned expert on adult learning. 
Judge Brownell examined the im- 
pact of different psychological types 
on learning receptiveness. 

The publication subcommittee, 
led by CLE Committee Vice Chair 
Donald A. Workman announced that 
the Bar is on target for publishing 
two dozen new editions and supple- 
ments during this fiscal year. 

The committee could not function 
witout the advice and assistance of 
Bar staff. We are grateful to Michael 
A. Tartaglia, division director of pro- 
grams; Yvonne D. Sherron, director 
of professional development; Gerry 
B. Rose, director of legal publica- 
tions; and Craig Shaw, legal editor. 
JUDGE Martin D. KAHN 
Chair 


Criminal Law Certification 

Certification committees have 
long been viewed by those “in the 
know” as some of the hardest work- 
ing committees within The Florida 
Bar. After four years with this com- 
mittee and two as chair, I can at- 
test to how much time and commit- 
ment is necessary to keep a 
certification committee running. 
This year began with the addition 
of two new members, and both have 
been wonderful. It truly is a plea- 
sure to lead a group of profession- 
als who give their time throughout 
the year to make our committee a 
success. 

The year started with the addition 
of our largest class of lawyers in 
many years. Our pass rate was just 
over 60 percent which allowed us to 
stay within our usual pass/fail rate. 
The exit interviews conducted after 
the test were enlightening. Although 
we received good reviews by most, 


and very few appeals from the re- 
sults, there was criticism of the ap- 
pellate portion of the exam and 
questions about whether we were 
truly testing the appellate skills. 
This year involved a full scale re- 
vamping of the appellate portion of 
the exam. Not only were all of the 
multiple choice questions reworked, 
but the format was changed as well. 
We hope the changes will help test 
the skills of the true appellate prac- 
titioner. My Co-chair Mike Neimand 
and Karen Kinney deserve special 
recognition for all the time they de- 
voted to these changes. We were 
able to complete our writing of the 
exam in record time andwere set to 
test our group of examinees in May. 
I want to give special thanks to 
Linda Cook. Despite additional re- 
sponsibilities with the Bar center, 
she has continued to be the glue 
which ties this committee together. 
Her help is invaluable to the suc- 
cess of this committee. 
Davin R. Parry 
Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee, made up of dedicated 
prosecutors, defense lawyers, 
judges, and academics, was called 
on this year to respond to a substan- 
tial number of requests and con- 
cerns regarding criminal rules. 
These requests came largely from 
the Florida Supreme Court, but also 
from members of The Florida Bar 
and other committees. With the en- 
couragement of Chief Justice Major 
B. Harding, the committee also 
amended our internal operating pro- 
cedures to create a “fast track” struc- 
ture to respond promptly to emer- 
gency requests by the Court. 
Finally, our committee presented 18 
proposed changes to the Rules of 
Criminal Procedure to the Supreme 
Court as part of our quadrennial 
report. 

In its four-year cycle report, the 
committee has proposed a number 
of amendments to forms and rules. 
Among the more significant are pro- 
posals providing for electronic ser- 
vice of pleadings; eliminating out- 
of-court waivers of counsel 
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provisions; requiring that pretrial 
motions to suppress be filed “at a 
reasonable time before trial;” pro- 
viding that time-triggering de- 
mands for speedy trial and notices 
of expiration of speedy trial be cap- 
tioned as such and filed as separate 
pleadings; incorporating legislative 
criteria for the expungement of non- 
judicial records; and creating proce- 
dures for the determination of com- 
petency issue in postconviction 
capital collateral proceedings. 

In October, our committee pre- 
sented an emergency petition to the 
Court for the adoption of amend- 
ments to rules 3.670 and 3.700. The 
Court approved these recommended 
changes in so far as they required 
that the judgment and sentence be 
provided counsel for the state and 
defendant within 15 days of its ren- 
dition and that the court must pro- 
nounce at the time of sentencing the 
jail time credit that the defendant 
is entitled to receive, if such infor- 
mation is available. 

At its midyear meeting, the com- 
mittee adopted the fast track proce- 
dure for promptly responding to 
emergency requests by the Court. 
Under this procedure, the fast track 
subcommittee, after 10 days notice 
to the full committee, can take ac- 
tion and propose amendments. This 
action or proposed amendment is 
then electronically submitted to the 
full committee. If there is no objec- 
tion by at least one-third of the full 
committee, the action is ratified. 
Any committee member may attend 
the fast track subcommittee meet- 
ings. The fast track procedure al- 
ready has been used to respond to 
an urgent request by the Court for 
comments regarding a proposed 
amendment to rule 3.851 by the 
Morris Committee. Three additional 
matters are pending before that sub- 
committee requiring action before 
our annual meeting in June. Among 
the matters that the fast track sub- 
committee is considering are: the 
propriety of the use of presentence 
investigations in capital cases; an 
examination of rule 3.850 in light 
of Wood v. State, 24 FLW S240 (Fla. 
1999); and a further examination of 
“gap” problems regarding the imple- 


mentation of the Morris Committee 
proposed amendment to rule 3.851. 

At the midyear meeting, our sub- 
committee I, chaired by Leslie I. 
Hess, proposed the adoption of a 
“uniform statewide plea agreement 
form.” This plea form was the prod- 
uct of substantial effort by the mem- 
bers of that subcommittee. The pro- 
posed form failed by just one vote to 
obtain the necessary two-thirds vote 
for adoption. However, this work 
product has been forwarded to 
Judge Chris W. Altenbernd, chair of 
the Florida Supreme Court Crimi- 
nal Appeal Reform Act Committee. 
That committee is seeking to create 
computerized statewide plea forms 
that easily could be shortened and 
tailored to individual needs of a par- 
ticular defendant. 

The committee was asked to pro- 
vide comments and participate in 
oral argument regarding proposed 
amendments to the Rules of Crimi- 
nal Procedure by special committees 
appointed by the Court. 

In October, our committee sought 
changes to the proposed amendment 
to rule 3.800, which was advanced 
by the Criminal Appeal Reform Act 
Committee. That committee sought 
to facilitate the early detection and 
correction of illegal and unlawful 
sentences, even during the initial 
stages of the appellate proceedings. 
Our suggestion that the rule clearly 
delineate the limited circumstances 
under which the state may correct 
an illegal sentence was accepted by 
the Court. 

In March, the Court sought and 
we provided our suggestions regard- 
ing a proposed amendment to rule 
3.851 advanced by the Florida Su- 
preme Court Committee on 
Postconviction Relief in Capital 
Cases (chaired by Judge Stanley R. 
Morris and known as the Morris 
Committee). Assuming that the 
Court had the constitutional author- 
ity to adopt the proposed amend- 
ment and the desire to do so, our 
committee recommended to the 
Court changes to that work product. 
Some of our proposals included the 
inclusion of competency determina- 
tion procedures and an increase in 
the time period for appeals, provid- 
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ing a page limit to the states answer 
equal to the page limit on the peti- 
tion, and resolving some timing 
problems. 

Among the matters pending be- 
fore the committee and on the 
agenda for the annual meeting are 
the following: 

1) Consideration of a proposal by 
the executive counsel of the Crimi- 
nal Law Section that our commit- 
tee adopt a rule providing for the 
postconviction DNA or other scien- 
tific testing when such was unavail- 
able at the time of trial. 

2) Consideration about whether 
rule 3.850 should be amended to 
eliminate the ability of a defendant 
to obtain both opening and closing 
final summations when the defen- 
dant produces no evidence other 
than his or her own testimony. 

3) Under a Supreme Court re- 
quest in the recent case of Trepal v. 
State, 25 FLW S190 (Fla. 2000), the 
committee is developing “narrowly 
tailored” rules that will provide for 
interlocutory appeal of orders com- 
pelling discovery in capital 
postconviction proceedings when ir- 
reparable injury would occur and no 
adequate remedy is available after 
final order. 

The chair would like to thank the 
entire membership for the outstand- 
ing dedication to the work of this 
committee during this difficult term. 
Especially deserving of praise are 
subcommittee chairs Judge Oscar 
H. Eaton, Jr., Leslie A. Hess, and 
Paul H. Zacks, and their subcommit- 
tees. These subcommittees were in- 
undated with many complex and im- 
portant matters, all of which were 
handled in a timely and professional 
manner. Additionally, our commit- 
tee could not function without the 
dedicated and untiring efforts of our 
Bar liaison, Susan Elsass, who de- 
servedly has my sincere gratitude. 
JEROME C. LATIMER 
Chair 


Elder Law Certification 
On March 10, 2000, the Elder Law 
Section gave its third certification 
examination. This past year the 
committee has worked extremely 
hard in both grading the previous 
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test given March 12, 1999, as well 
as reviewing all applications to take 
the year 2000 test and preparing 
substantial reserves of new ques- 
tions relating to current law. 

We are proud of the Elder Law 
Section and how far it has pro- 
ceeded. 

Each year our Certification Com- 
mittee reviews and updates its com- 
plete question bank to ensure that 
the examination will be representa- 
tive of the work being performed by 
attorneys who practice elder law. 
The committee this year consists of 
Ed Boyer, Russell Carlisle, Richard 
Greatwood (vice chair), Emily 
Moore, Rebecca Morgan, and Jerry 
Solkolf. Unfortunately we lost Rich- 
ard Milstein and Charles F. 
Robinson who resigned to pursue 
other efforts on behalf of The Florida 
Bar. In their place Joan Nelson 
Hook and Nicole Boone were ap- 
pointed. John Tan,Bar liaison, has 
worked diligently to assist us in our 
efforts and we sincerely appreciate 
his presence on the team. 

In 1999, eight took the examina- 
tion and five passed. In the current 
year 2000 examination 12 applied 
and the results are not yet known 
since grading was to take place in 
April. Our percentage of passage 
rate in 1999 was 63 percent. There 
is a strong interest in certification 
since approximately 20 people took 
the certification review course of- 
fered by the Elder Law Section. We 
anticipate that more examinees will 
be applying in the near future. 

We are extremely proud of the fine 
accomplishment of all of the ener- 
getic members of the committee who 
have truly worked very hard and the 
past chairs of the Elder Law Section 
who have been able to bring the cer- 
tification process to fruition. Thanks 
again to all members of the commit- 
tee. 

MIcHaEL J. TROMBLEY 
Chair 


Eminent Domain 
The meetings and planned events 
of the Eminent Domain Committee 
reflect its continued commitment to 
educating Bar members on recent 
developments in the field of eminent 


domain. The committee is currently 
planning an eminent domain semi- 
nar to be held in October to address 
recent developments in the case law 
and changes to the eminent domain 
statutes, effective this year. In light 
of the recent legislative changes, the 
committee will also present a semi- 
nar to our judiciary at the annual 
business meeting of the Florida Con- 
ference of Circuit Judges in June. 
Practitioners representing the gov- 
ernment and landowners will 
present mock hearings in an educa- 
tional format on various factual sce- 
narios covering the basics of emi- 
nent domain, as well as the 
legislative changes. 

The focus of our midyear meeting 
emphasized both education and pro- 
fessionalism. Our meeting began 
with a presentation by Michael 
McMahon, a member of the Board 
of Governors, who spoke about im- 
proving the image of our profession. 
Mr. McMahon challenged each of us 
to speak in a positive light about our 


judges, opposing counsel, and the 
overall legal system. Our meeting 
concluded with case law updates 
and a lively discussion on the uses 
and misuses of the contingent valu- 
ation method, or survey method, to 
value property in eminent domain 
cases. 

Following our midyear meeting, 
the committee hosted a luncheon 
honoring fellow practitioner David 
Foerster for his contributions to the 
field of eminent domain, as well as 
his professionalism. 

This year has been a busy year for 
the committee with regularly sched- 
uled meetings, as well as prepara- 
tion for future presentations and 
seminars. Although our committee 
is split between lawyers represent- 
ing condemning authorities and rep- 
resenting landowners, it continues 
to exemplify a high degree of pro- 
fessionalism in its efforts to con- 
tinue to work together, not only 
within the committee, but in our 
everyday practices. 
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I want to personally thank Bob 
Scanlan and Louise Fields for their 
assistance in planning the commit- 
tee meetings, and especially to Bob 
who chaired the mid-year meeting 
in my place. I also thank Alan 
DeSerio, who has continued to serve 
as editor of our committee newslet- 
ter, which is published three times 
a year. 

LoreENA Hart Lupovic! 
Chair 


Family Law Rules 

The Family Law Rules Commit- 
tee has completed a four-year cycle 
pursuant to Fla. R. Jud. Admin. 
2.130(c). During the past year, the 
Family Law Steering Committee 
has been responsible for the review 
of and recommended changes to 
family law forms which do not spe- 
cifically relate to family law rules. 

Proposed changes to the Florida 
Supreme Court from the Family 
Law Rules Committee include the 
following: 

Rule 12.140, to require a hearing 
for dissolution of the marriage with 
limited exceptions in accordance 
with F.S. §61.052(2). 

Ex parte hearings are to be re- 
ported or recorded, except in uncon- 
tested final hearings for dissolution 
of marriage, pursuant to rule 
12.405. 

Rule 12.490 provides clarification 
for general masters to conduct hear- 
ings to establish, enforce or modify 
financial provisions expressed in a 
domestic violence injunction. 

Because of changes to Fla. R. Civ. 
P. 1.560, Fla. Fam. L. R. P. 12.560 
was changed for conformity. 

Rule 12.610 limits evidence unless 
the respondent is present in domes- 
tic and repeat violence injunctions. 

Interrogatories pursuant to form 
12.930(b) and (c) will require the 
inclusion of the legal description for 
real estate if the street address is 
not provided. 

The committee has provided com- 
ments to the Supreme Court con- 
cerning the amendment of the Rules 
of Judicial Administration by re- 
quiring judges to notify the Depart- 
ment of Children and Family Ser- 
vices prior to a judicial 
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determination or other adjudication 
when a child is the victim of abuse, 
abandonment, or neglect. If such 
notice is provided before an adjudi- 
catory hearing is conducted, then 
the judge should not preside over 
such hearing, but is not disqualified 
solely on the basis of providing such 
notice following an adjudicatory 
hearing. 

It is to be noted that the proposed 
rule changes have not been acted 
upon by the Florida Supreme Court 
at the time of this report. Coordina- 
tion between the several rules com- 
mittees (civil, judicial administra- 
tion, and appellate) continues with 
coordination between the Family 
Law Rules Committee and the Fam- 
ily Court Steering Committee. 
Larry K. COLEMAN 
Chair 


Federal Court Practice 

The committee has had an active 
year which included a number of 
exciting projects and a revitalization 
of the committee. To begin, the com- 
mittee rewrote its mission state- 
ment to more accurately describe 
the nature of the its current activi- 
ties. 

The primary project was the ex- 
panding and upgrading of its Fed- 
eral Court Manual questionnaires. 
The committee had previously ob- 
served that the local rules for each 
district, while an invaluable guide 
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for federal practitioners, did not al- 
ways address logistical “nuts and 
bolts” concerns of the particular re- 
quirements for each individual 
judge. In an effort to improve the 
quality of practice and inform those 
members of the Bar appearing be- 
fore the federal courts in this state, 
the committee embarked upon a 
project to compile a manual of 
judges’ practices throughout the 
state. The questions covered a wide 
range of topics including pretrial 
and trial procedures in both crimi- 
nal and civil cases. Judges also pro- 
vided standard orders, biographies, 
and a listing of court staff, includ- 
ing law clerks. 

The first manual, available only 
in print form, covered only a portion 
of the Southern District. The new 
manual covers every judge in the 
Southern District and the proce- 
dures of the clerk’s office and the 
U.S. marshal’s service in that dis- 
trict. In addition, a substantial num- 
ber of judges in the Middle and 
Northern districts are included. We 
hope to publish the entire manual 
on the Bar’s website or on one of the 
Bar section’s websites beginning in 
the summer. The clerk’s office for 
the Southern District will also pub- 
lish those portions of the manual ap- 
plicable to the Southern District on 
its website. Litigants filing cases in 
the Southern District will receive a 
printout of the questionnaire for the 
judge to whom the case is assigned. 
The committee plans to expand the 
manual in the coming year to in- 
clude every judge in the Middle and 
Northern districts, and hopefully 
the clerk’s offices and U.S. marshal’s 
offices from those districts as well. 
We intend to include the procedures 
and biographies of the U. S. magis- 
trate judges in the next manual. 

The committee has also revital- 
ized its highly acclaimed judicial 
roundtable program. This program 
will reprise at The Florida Bar’s an- 
nual meeting on June 23 (2-5 p.m.), 
and will feature federal judges from 
all three districts in an intimate set- 
ting with practitioners. The three 
45-minute sessions with each judge 
covering a variety of procedural and 
substantive issues will be followed 
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by a moderated panel discussion of 
“hot topics.” Copies of the manual 
will be available to all attending the 
program. The roundtable program 
would not be possible without the 
invaluable assistance of the 
committee’s vice chair, Randee 
Golder, and the roundtable 2000 
subcommittee, particularly Assis- 
tant U.S. Attorney Jacki Scola. 

Liaison efforts were initiated this 
year with other committees of The 
Florida Bar and chapters of the Fed- 
eral Bar Association around the 
state, particularly in conjunction 
with roundtable 2000. Each meet- 
ing of the committee has also fea- 
tured a different federal judge 
speaking to the committee on a va- 
riety of issues affecting the courts. 

Another of the committee’s accom- 
plishments this year was to convince 
the Board of Governors to change 
the terms of the representatives to 
the 11th Circuit’s Judicial Confer- 
ence to more properly coincide with 
the meetings of that body and en- 
sure more effective participation by 
the representatives. 

In summary, this past year has 
seen a new level of participation by 
an increasing number of committee 
members. The committee is excited 
about its future prospects and the 
assumption of additional projects in 
the year to come. 

Davin H. LicHTER 
Chair 


Florida Bar Journal and 
News Editorial Board 

Publishing 10 monthly issues of 
The Florida Bar Journal, a Septem- 
ber directory, and two issues per 
month of The Florida Bar News kept 
the editorial board and staff on their 
toes. 

The inclusion of e-mail addresses 
and facsimile numbers to Bar mem- 
bers’ entries in the annual directory 
has been a welcomed addition to this 
already enormously valuable refer- 
ence book. 

Recognizing its duty to educate 
readers on issues of substantive law 
and practical concern to lawyers, the 
board published articles in the Bar 
Journal on such topics as attorneys’ 
fees, the economic loss rule, Y2K liti- 


gation, multidisciplinary practices, 
and foreign sovereign immunity. 
The year also dedicated issues to 
special topics on alcoholism, depres- 
sion, and addiction; law-related edu- 
cation; and the 50-year history of 
The Florida Bar. 

“Roughly 15 percent of Florida 
Bar members will develop a prob- 
lem with alcohol or drugs during 
their career. That translates to al- 
most 10,000 lawyers at risk,” said 
Richard B. Marx in the December 
Journal. With that statistic before 
it, the board decided that issues of 
addiction, depression, and alcohol- 
ism have a huge impact on the pro- 
fession and wanted to feature this 
problem and the Bar’s response to 
it through the Florida Lawyers As- 
sistance, Inc. Through this publica- 
tion, the board hoped more members 
who might be facing alcoholic prob- 
lems would be inspired to seek help. 

Then in January, the Bar Jour- 
nal showcased the law-related edu- 
cation in Florida schools. Begun in 


the early 1980s, the program pro- 
vides a foundation for rebuilding 
public trust and confidence in the 
justice system through its outreach 
to young citizens in the classroom. 
Editorial board members Gary 
Gaffney, Marzi Kaplan, and Ralph 
DeMeo served as review panel for 
the issue. 

The April issue celebrated the 
Bar’s 50 years of service to the pub- 
lic and profession. As President 
Edith Osman reminded us to “learn 
from the past and look to the future,” 
this very special magazine devoted 
its cover and features to a chrono- 
logical account of the genesis and 
progress of our professional organi- 
zation. Articles on technology, dis- 
cipline, the Bar building, and 
women and diversity within the 
membership as well as photos from 
our archives gave to all our readers 
an insightful look at The Florida 
Bar. 

The Florida Bar News continues 
to be recognized as a model bar as- 
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sociation vehicle for topical informa- 
tion about all levels of the organized 
Bar and current legal issues. Mem- 
bers use the News for information 
on continuing education seminars, 
legislation, official notices, law of- 
fice announcements, classified ad- 
vertisements, and Board of Gover- 
nors actions. 

The Bar’s website (www.flabar.org) 
contains a searchable index to the 
Journal, lead Journal articles, and 
major News articles. 

In addition to reviewing submis- 
sions for publication consideration 
in the magazine, the board sponsors 
a seminar at the annual meeting. 
Please join the board in Boca Raton 
on Thursday afternoon, June 22, for 
this year’s program, Writing with 
Power and Professionalism. Orga- 
nizing the seminar are Steve Lesser, 
chair, Judge Thomas G. Freeman, 
Peter Papagianakis, Gary Gaffney, 
Ralph DeMeo, and myself. 

Serving on the Journal’s Barbara 
Sanders Memorial Writing Contest 
Committee are Angelia Baldwin, 
Cleveland Ferguson III, Nancy Free- 
man, Peter Papagianakis, Laura 
Rotstein, Rafael Suarez-Rivas, Rob- 
ert Sturgess, Lawrence Silverman, 
Gary Gaffney, Steven Lesser, and 
Valerie Itkoff. This yearly event pre- 
sents a cash award and plaque to 
the winner. 

Every member in good standing 
receives The Florida Bar Journal 
and News, a fact that underscores 
the editorial board’s role as the vi- 
tal link between the Bar and its 
readership. The editorial board is 
dedicated to its oversight of the 
Bar’s official publications. 

RicHarpD E. FEE 
Chair 


Grievance Mediation 

The Grievance Mediation Com- 
mittee is responsible for overseeing 
the implementation of the grievance 
mediation program approved by the 
Supreme Court in June 1998. This 
past year the committee continued 
its efforts to improve the efficiency 
of the program by increasing the 
number of approved mediators to 
over 100 statewide and by further 
streamlining the manner in which 


cases are selected for referral to 
mediation. Statistically the program 
has been a resounding success with 
nearly 80 percent of those cases that 
are referred to mediation resulting 
in a favorable resolution. 

Among the goals of the commit- 
tee for the upcoming year is the 
completion of a detailed analysis of 
the program in order to recommend 
to the Board of Governors changes 
that will make it more beneficial to 
Bar members and their clients. Ar- 
eas being studied include what types 
of cases should be referred to me- 
diation and whether additional staff 
or the appointment of a central ad- 
ministrator for the program would 
ensure uniformity in the way the 
program is administered in the 
branch offices. The committee also 
plans to continue expanding the pool 
of qualified mediators and is cur- 
rently exploring ways to provide fur- 
ther training for those mediators. 
The committee has recommended an 
amendment to the rules to allow up 
to five hours of ethics credit for ser- 
vice in the mediation program. 

The success of this program has 
not gone unnoticed. The program 
itself was nominated for the Ninth 
Timer Powers Dispute Resolution 
Leadership Award given by the 
Florida Conflict Resolution Consor- 
tium. In addition, former Chair 
Arden M. Siegendorf and member 
Avi Carmel were nominated for the 
consortium’s Seventh Excellence in 
Conflict Resolution Award. Avi was 
nominated for his unselfish efforts 
on behalf of the program, especially 
as a grievance mediator who alone 
was responsible for the successful 
mediation of over 100 cases in South 
Florida. Arden, who won the award, 
was honored for helping to concieve 
and implement the original pilot 
program and because his willing- 
ness to work long hours was only 
matched by his belief in the need for 
a dispute resolution process between 
the public and their attorneys. 

My personal thanks to the com- 
mittee and Bar staff for their ongo- 
ing dedication and hard work. 
Greater thanks is due to all of the 
grievance mediators throughout the 
state who have so graciously do- 
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nated time. Your efforts on behalf of 
a program that so greatly benefits 
laweyrs and clients is appreciated. 

JoHN W. SALMON 

Chair 


Immigration and Nationality 
Law Certification 

The Immigration and Nationality 
Law Certification Committee has 
had a very busy, successful year. For 
the first time in its history, the en- 
tire committee was comprised of 
members who had taken and passed 
the certification exam. The commit- 
tee addressed several emergent 
tasks which for the first time con- 
fronted the committee. 

The largest number of certified 
attorneys from our specialty are due 
to apply for recertification in 2000. 
This is the first time our specialty 
will be required to apply for recerti- 
fication. In the hopes that every 
immigration specialist will apply for 
recertification, early in the year, a 
letter was prepared to inform each 
attorney of the requirements for re- 
certification. The Florida Bar 
mailed personal letters to each spe- 
cialist informing each of his or her 
CLE status and of the requirements 
for recertification in 2000. A subcom- 
mittee was formed to prepare the re- 
certification application. The chal- 
lenges were many, but the 
subcommittee successfully and 
timely submitted the application to 
The Florida Bar. These applications 
will be mailed by the Bar in the 
spring. 

Because the committee members 
had various opinions on the exam, 
it voted unanimously to change the 
exam’s format. The exam specifica- 
tions were amended, and the format 
was changed to provide both man- 
datory and optional essay questions. 
The committee agreed that this for- 
mat allowed the applicant to stand 
out in a subarea of immigration law, 
while allowing the committee the 
ability to test mandatory areas in 
which the committee agreed all ap- 
plicants had to demonstrate full 
competency. Therefore, for the first 
time, the committee gave applicants 
a choice in the questions they had 
to answer during the afternoon ses- 
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sion of the exam. 

The committee extensively de- 
bated the need to promote interest 
in our specialty. In the past three 
years, attorneys practicing immi- 
gration law have had to meet and 
adjust to the draconian amend- 
ments passed by the U. S. Congress 
in 1996. This has made the practice, 
more times than not, very depress- 
ing. These amendments to the Im- 
migration Act have not deterred un- 
scrupulous nonlawyers from 
harming many unsuspecting aliens. 
In an effort to protect the public, the 
committee promotes the certifica- 
tion of more attorneys. In this en- 
deavor, many ideas were considered 
by the committee, some of which 
were successfully implemented this 
year. A brochure explaining the ben- 
efits and the requirements for cer- 
tification in immigration and na- 
tionality law was designed by The 
Florida Bar. This brochure has been 
distributed at every immigration 
seminar throughout the state. The 
committee also began to invite fed- 
eral government attorneys, includ- 
ing immigration judges, to apply for 
certification. The committee’s efforts 
were successful, for all applicants 
for certification this year are from 
South Florida. In order to make the 
test more convenient to the pool of 
applicants, The Florida Bar agreed 
to give the examination in Miami, 
so the applicants would not have to 
travel to Tallahassee. The commit- 
tee appreciates The Florida Bar’s 
efforts to accommodate our spe- 
cialty. 

The committee also expresses its 
gratitude to the Florida Supreme 
Court and to The Florida Bar for the 
recent amendments to rule 10 of the 
Rules Regulating The Florida Bar. 
These rules provide harsher civil 
penalties, including fines and im- 
prisonment, for the unlicensed prac- 
tice of law. In our specialty, UPL has 
resulted in devastating effects to 
many aliens. The committee recog- 
nizes the tremendous efforts The 
Florida Bar has demonstrated 
throughout the years in curtailing 
UPL in the area of immigration. 

The Immigration Law Committee 
could not have function without the 


assistance of John Tan of the Bar 
staff. More than in any other year, 
the committee relied on his diligent 
work, sometimes asking for the im- 
possible. John, each member thanks 
you. 

As vhair, I express my gratitude 
to all past chairs for establishing 
and guiding our committee through- 
out the years. I thank Vice Chair 
Ramon Carrion for heading the sub- 
cominittee on recertification, and for 
silently tolerating the demands 
placed on him. To each member, I 
extend my sincerest appreciation for 
your hard work and for giving this 
Cuban-American the privilege of 
chairing this year. 

ADALSINDA LOMANGINO 
Chair 


international Law 
Certification 
The International Law Certifica- 
tion Committee has completed its 
second full year. Last year 22 per- 
sons were certified in international 
law. 


Present requirements to sit for the 
exam provide that the applicant be 
engaged in the practice of law and 
be a member in good standing of a 
bar for not less than five years. The 
applicant has to demonstrate sub- 
stantial involvement in the practice 
of international law during each of 
the three years immediately preced- 
ing the date of the application. The 
committee considered whether to 
“grandfather in” attorneys of promi- 
nence or lengthy experience in the 
area, but was unable to reach a con- 
sensus. 

International law for the purposes 
of certification is defined as the prac- 
tice of law dealing with issues, prob- 
lems, or disputes arising from any 
aspects of relations between or 
among states and international or- 
ganizations, as well as the relations 
between or among nationals of dif- 
ferent countries or between a state 
and a national of another state, in- 
cluding transnational business 
transactions, multi-national taxa- 
tion, customs and trade. 
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The substantial involvement re- 
quirement provides that the appli- 
cant has devoted more than 50 per- 
cent of his or her practice to 
international law. In addition, the 
applicant is required to show that 
during the three-year period preced- 
ing the application, he or she has 
completed at least 75 hours of con- 
tinuing legal education in the field 
of international law. This require- 
ment can be met through the atten- 
dance of seminars, through gradu- 
ate school, lecturing at CLE 
seminars on international law, writ- 
ing articles or books on interna- 
tional law, or teaching courses at 
law school. 

Finally, the peer review require- 
ment states that five other lawyers 
must attest as to the applicant’s spe- 
cial competency and substantial in- 
volvement in international law. 

The members of this year’s Certi- 
fication Committee are Thomas 
Baur, vice chair, Robin A. Abraham, 
John C. Bierley, Robert R. Hendry, 
Richard A. Jacobson, Andrew J. 
Markus, George C.J. Moore, 
andThomas L. Raleigh III. All mem- 
bers have worked diligently to prepare 
a professional and thorough evalua- 
tion and examination process. 

We have approved four people to 
sit for the March 9, 2000, exam. As 
of the date of this report, the num- 
ber who passed is not determined. 

The morning portion of the exami- 
nation consisted of 150 multiple 
choice questions. In the afternoon, 
the examinees were required to an- 
swer one essay question from a 
choice of topics, including inbound 
transactions, outbound transac- 
tions, international trade, interna- 
tional litigation, and customs. 
Epwarp M. 
Chair 


Judicial Administration, 
Selection and Tenure 

The Judicial Administration, Se- 
lection and Tenure Committee deals 
with a wide range of matters regard- 
ing the judiciary. Prior to each leg- 
islative session, the committee re- 
views all legislative bills pertinent 
to the judiciary which have been 
prefiled and, where appropriate, will 


make recommendations to the 
Board of Governors. 

Of particular concern is the ques- 
tion of obtaining and retaining 
qualified judges. Not only are the 
selection and retention processes 
monitored but also consideration is 
given to making judicial positions 
more attractive to qualified attor- 
neys through benefits and compen- 
sation. 

The committee concentrated its 
efforts this year in two areas and 
appointed subcommittees dealing 
with judicial benefits, judicial com- 
pensation, and the independence of 
the judiciary. 

The judicial benefits and judicial 
compensation subcommittees were 
combined and charged with the re- 
sponsibility of updating the 
committee’s 1996 Judicial Compen- 
sation Report, including a judicial 
benefits package for judges. The 
1999-2000 Judicial Benefits and 
Compensation Report was finalized 
and approved and sent to the Board 
of Governors with a recommenda- 
tion that it be adopted as a Florida 
Bar legislative position. The Legis- 
lation Committee recommended to 
the Board of Governors that the re- 
port be sent back and revised in cer- 
tain areas, but did recommend that 
the board take a favorable position 
in support of a general increase in 
judicial compensation, which the 
board did adopt as a legislative po- 
sition. 

The independence of the judiciary 
subcommittee prepared a “white 
paper and executive summary” deal- 
ing with many areas of maintain- 
ing judicial independence. One of 
the main conclusions of the “white 
paper” was supporting merit selec- 
tion and retention for trial judges. 
The committee approved the “white 
paper’s” conclusions and recom- 
mended to the Board of Governors 
that it adopt merit selection and re- 
tention of trial judges in the Novem- 
ber 2000 election. The Board of Gov- 
ernors ultimately adopted a 
legislative position supporting merit 
selection and retention of trial 
judges. 

In addition, the committee recom- 
mended the Board of Governors take 
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a legislative position to keep the 
current judicial nominating system 
in place now. That, too, set the tone 
for the Bar’s formal legislation po- 
sition—which, except for advocating 
effective means to achieve racial, 
ethnic, gender, and geographic di- 
versity—essentially seeks to main- 
tain the status quo. 

This committee provides guidance 
and leadership toward the improve- 
ment of the administration of jus- 
tice and strives to maintain the in- 
tegrity and independence of the 
judicial selection and retention pro- 
cess to ensure the highest quality of 
judges for the citizens of Florida. 
L. Rosy 
Chair 


Judicial Evaluation 

The Judicial Evaluation Commit- 
tee has had a busy year. The 
committee’s program of evaluating 
Florida’s judges has finished its sec- 
ond year and is half way into its 
third. The evaluation program, 
which provides a confidential dia- 
logue between judges and the attor- 
neys who appear before them, con- 
sistent with Fla. R. Jud. Admin. 
2.051(c)(4), has been in existence 
since January 1, 1998. Participat- 
ing judges have indicated that the 
feedback they received has been con- 
structive and beneficial to the ful- 
fillment of their judicial duties. (The 
evaluation program was the result 
of years of development and refine- 
ment, and, finally, obtaining the 
approval of the judges and attorneys 
who serve on the committee as well 
as The Florida Bar Board of Gover- 
nors.) 

Recently, a letter was sent to all 
chief judges requesting their sup- 
port for the program by encourag- 
ing participation by the judges in 
their court. This has resulted in 
more judges participating in the 
evaluation program. The Bar, which 
staffs and funds the program, has 
forwarded—in strict confidence— 
over 10,000 completed evaluations 
to Florida’s judges. The plan has 
proven itself easy to implement and 
beneficial in helping judges to see 
how they are perceived by those ap- 
pearing in their courtrooms. 
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The committee will continue to 
monitor the program, looking for 
ways to improve it and increase par- 
ticipation by the judges and lawyers 
of Florida. Full participation will 
strengthen our judiciary and help us 
achieve our continuing and primary 
goal of better serving the citizens of 
Florida. 

The committee is also in the pro- 
cess of updating the Bar’s model ju- 
dicial polling form, which is used by 
local bars. We are looking at vari- 
ous polling forms from other states. 
It is the intent of the committee to 
contact judges and members of the 
media to find out what they suggest 
being included in the poll. Since poll 
results, unlike our evaluation pro- 
gram, are made public, we want to 
make sure the Bar’s poll meets the 
needs of the citizens of Florida. 
JUDGE MARGUERITE H. Davis 
Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Proce- 
dures Committee serves as liaison 
between the 26 judicial nominating 
commissions. It conducts the JNC 
Institute which is an annual train- 
ing seminar for new and old com- 
missioners; keeps track of new leg- 
islation pertaining to the 
nominating process and merit selec- 
tion; and recommends new proce- 
dures and/or rules to improve the 
nominating process. committee ac- 
tivities for this year included: 

JNC Handbook. Every JNC com- 
missioner is furnished a handbook 
which contains all pertinent infor- 
mation in carrying out their duties. 
Included are segments of Article V 
of the Florida Constitution; appli- 
cable Florida Statutes; Attorney 
General Opinions; overview of JNC 
process; Florida cases affecting the 
JNCs; and copies of all sets of the 
JNC Uniform Rules of Procedure. 

JNC Newsletter. This publication 
was added to the materials received 
by each JNC commissioner. It pro- 
vides useful information and keeps 
commissioners apprised of current 
activities in the nominating process. 
There is always a Q&A corner so 
that everyone can benefit from the 


exchange of information. It also pro- 
vides notice to every commission 
concerning the institute or rules con- 
vention. 

JNC Institute. William D. Palmer 
chaired this year’s JNC institute 
which was held during our midyear 
meeting in Miami on January 12, 
2000. This year’s training came at 
the end of the nominating process 
where most of the commissions had 
already met to select nominees to fill 
the 32 new judgeships. The institute 
was originally scheduled for Sep- 
tember but had to be rescheduled 
due to Hurricane Floyd. The pro- 
gram was changed somewhat due to 
most of the commissions having 
gone through the nominating pro- 
cess one or more times. After a short 
chair’s training session, we concen- 
trated on diversity and recruitment 
concerns during the nominating pro- 
cess. This was followed by a brief 
overview of the JNC handbook and 
procedures. The Governor’s general 
counsel, Carol Licko, advised the 
JNCs of areas of concern by the Gov- 


ernor. The program ended with a 
legislative update by The Bar’s gen- 
eral counsel, Paul Hill. 

As a result of discussions held 
during the JNC institute, the JNPC 
drafted several rule changes con- 
cerning diversity and recruitment 
and submitted them to the JNCs. 
The JNCs then called a rules con- 
vention for the purpose of approv- 
ing the suggested changes. 

JINC Rules Convention. A rules 
convention was called for March 30, 
2000, in Tampa for the purpose of 
considering four rule changes: One 
would require mandatory atten- 
dance at an annual training semi- 
nar; another would require the col- 
lection of demographic data of 
judicial applicants; the third would 
expand the advertising base for ju- 
dicial applicants to specifically in- 
clude minority and women’s bar as- 
sociations; and the fourth (for DCA 
JNCs only) would comport the uni- 
form rules language with the amend- 
ment to the Constitution allowing the 
submission of “no fewer than three 
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and no more than six” nominees for 
each vacancy in judicial office. 

Each rule was discussed and voted 
on by representatives from all five 
DCA JNCs and 15 out of 20 circuit 
JNCs. All four rules changes passed 
with minor changes. The revised 
rule changes will be distributed to 
all commissioners. 

Legislative Positions. This com- 
mittee voted to take the following 
legislative positions: 

¢ Urge The Florida Bar to actively 
campaign and support merit selec- 
tion and retention of trial judges 
regarding the implementation of 
Revision 7; 

* Oppose any effort to modify the 
Constitution regarding opening de- 
liberations; 

¢ Support making the “Mallory” 
fix; 

* Oppose any change to the three 
current appointing authorities for 
each JNC; 

* Oppose any change in the cur- 
rent sitting commissioners. 

The Board of Governors formally 
adopted similar Bar positions. 

This committee strives to main- 
tain the integrity and independence 
of the judicial nominating process in 
support of merit retention and se- 
lection of judges. 

PHILIP FREIDIN 
Chair 


Juvenile Court Rules 

This year, the Juvenile Court 
Rules Committee submitted a 189- 
page four-year cycle report to the 
Florida Supreme Court, containing 
proposed changes in over 80 Rules 
of Juvenile Procedure and forms. 
The proposed changes fall into three 
broad categories: 1) amendments to 
conform to changes in the law over 
the past several years; 2) ministe- 
rial corrections or stylistic changes; 
and 3) substantive changes to either 
conform juvenile practice to other 
areas of practice or to address mat- 
ters raised by court decisions or by 
committee members. 

Four-year Cycle: Delinquency. Pro- 
posed changes to the delinquency 
rules include a proposed new sub- 
section (b) to delinquency Rule 
8.030, Commencement of Formal 


Proceedings, and proposed Rule 
8.031, Petition for Parental Sanc- 
tions. These changes will require the 
filing of a petition for parental sanc- 
tions when sanctions are sought 
against a parent as provided by F.S. 
§985.231(a)5, (1)(a)6, and (1)(a)9. 
These changes were driven by recent 
decisions. See, e.g., B.L. v. State, 737 
So.2d 1131 (Fla. lst DCA 1999), and 
A.G. v. State, 736 So.2d 151 (Fla. 1st 
DCA 1999). Other substantive 
changes to the juvenile delinquency 
rules include new Rule 8.041, Wit- 
ness Attendance and Subpoenas, 
and a proposed amendment to sub- 
division (d)(1)(B) of Rule 8.060, Dis- 
covery, to conform practice in juve- 
nile delinquency proceedings to 
those in criminal court, with appro- 
priate modifications to reflect differ- 
ences in juvenile proceedings. Pro- 
posed Rule 8.041 adopts the 
provisions of Fla. R. Crim. P. 3.361 
and the proposed changes to 8.060 
adopts the provisions of Fla. R. 
Crim. P. 3.220(h)(3) regarding 
where a deposition is to take place. 
Additionally, a new subdivision (c) 
is proposed to Rule 8.115, Disposi- 
tion Hearing, to specify the contents 
for a disposition order. The commit- 
tee recognized that the contents of 
disposition orders have been the 
subject of many appeals. The 
amendment clarifies the require- 
ments for these orders to ensure con- 
formity with F.S. §985.231(1)(a)8. 
Four-year Cycle: Dependency. In 
the juvenile dependency area, 
changes to Rule 8.245, Discovery, 
are proposed to adopt the following 
provisions from the Rules of Civil 
Procedure into juvenile practice, 
with appropriate modifications to 
reflect differences in juvenile prac- 
tice: 1) Rule 1.280(b)(1) and (b)(5), 
regarding the scope of discovery and 
claims of privilege; 2) Rule 1.350, re- 
garding production of documents 
and things for inspection and other 
purposes; 3) Rule 1.351, regarding 
production of documents and things 
without deposition; and 4) Rule 
1.280(e), regarding protective or- 
ders. These provisions are intended 
to streamline discovery in juvenile 
dependency cases and eliminate the 
need for unnecessary costs, such as 
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those associated with subpoenaing 
a records custodian to a deposition 
when document production is all 
that is desired. They are also in- 
tended to conform to actual practice 
in many jurisdictions. 

Other proposed changes to the 
dependency rules include several 
proposed changes to 8.225, Process, 
Diligent Searches, and Service of 
Pleadings and Papers. Included in 
these proposed changes are an 
amendment to subdivision (a)(2) to 
allow subpoenas to be issued by an 
attorney of record for a party in con- 
formance with Fla. R. Civ. P. 
1.410(a); a new subdivision (c)(2), 
Notice of Assessment of Child Sup- 
port, to ensure that parents receive 
adequate due process notice before 
child support is assessed; and the 
deletion the exception for “ex parte 
hearings” in subdivision (c) (3) as a 
hearing for which no notice is re- 
quired. 

Other Supreme Court Filings. The 
Juvenile Court Rules Committee 
also took positions in the Florida Su- 
preme Court on several pending rule 
changes. Ward L. Metzer, past chair 
of this committee, filed a response 
to Amendment to Florida Rule of 
Juvenile Procedure 8.100(a), 24 Fla. 
L. Weekly S196 (Fla. Apr. 29, 1999), 
adopting Rule 8.100(a) on an in- 
terim basis, which permitted trial 
courts to conduct detention hearings 
in delinquency cases by audiovisual 
means. The committee made several 
suggestions to address perceived 
problems with this rule if should it 
be adopted on a permanent basis, 
and proposed an alternative rule. 
The proposed changes included a 
requirement that counsel for the 
child “must be allowed to be physi- 
cally present with the child in the 
same location as the child.” Addi- 
tionally, the committee proposed 
that the child’s parents or guardians 
“shall have the opportunity to be 
physically present with the child in 
the same location as the child.” A de- 
cision is still pending from the 
Court. 

The committee also filed a re- 
sponses to an emergency petition to 
amend Florida Rule of Juvenile Ad- 
ministration 2.052, pertaining to re- 
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solving calendar conflicts, filed by 
Frank A. Kreidler. In this emer- 
gency petition, Mr. Kreidler seeks 
to have termination of parental 
rights cases placed at the highest 
priority in the event of calendar con- 
flicts. In its court filings, the com- 
mittee emphasized that under the 
current rule, TPR cases are effec- 
tively accorded the lowest priority 
of all cases in the event of a calen- 
dar conflict, but warrant a much 
higher priority since they involve 
constitutionally protected rights. 
The committee also asserted that 
the granting of the proposed changes 
would be consistent with the prior- 
ity treatment of TPR cases before 
Florida’s appellate courts. See Fla. 
R. App. P. 9.146(g). The chair par- 
ticipated in oral argument, held in 
January, and a decision is pending. 

The committee held a special 
meeting in February to discuss pro- 
posed amendments to the Rules of 
Judicial Administration made by 
the Ad Hoc Committee on the Imple- 
mentation of the Kayla McKean Act 
(which among other things, included 
judges as individuals who are re- 
quired to report child neglect and 
abuse). The ad hoc committee was 
co-chaired by Judge Daniel Dawson, 
a long-time member of this commit- 
tee. After much debate, the commit- 
tee declined to take a position re- 
garding several proposed changes to 
the Rules of Judicial Administration 
that would clarify how the report- 
ing should occur, concluding that the 
changes will not directly impact the 
Rules of Juvenile Procedure at the 
present time. 

Some issues on the agenda for the 
June meeting include proposed 
changes to a Rule 2.085, Rules of 
Judicial Administration, pertaining 
to time standards in juvenile cases 
to make the rule consistent with 
current law, and a proposal to cre- 
ate a new rule pertaining to mas- 
ters in juvenile dependency cases. It 
has been a pleasure to serve as chair 


Law Office Management 
Assistance Service 
(LOMAS) 

The committee believes that once 
again LOMAS has proven itself to 
be an excellent return on investment 
to Bar membership for their dues 
dollars expended in support of the 
program. LOMAS continues, in the 
words of the late Florida Bar presi- 
dent Samuel S. Smith, “to be that 
ounce of prevention that prevents a 
costly pound of cure” by educating 
Florida lawyers in areas of practice 
organization, risk management, and 
trust accounting which when taken 
together promote the Bar’s profes- 
sionalism goals. 

In fulfilling its role as an over- 
sight committee, a yearly review of 
the program is conducted at the first 
meeting of the year and recommen- 
dations or changes are made to re- 
flect the diverse role that LOMAS 
plays assisting Bar members in the 
professional aspects of law practice 
management. The hallmark of this 
year’s review was the deliberate ini- 


CAPITALIZE ON 
EUROPE’S OPPORTUNITIES 


tiation of new activities, and the im- 
provement of existing ones, to meet 
the growing needs of our members. 
We also carried out a conscious pro- 
gram review to look at what the ser- 
vice does best, what could be done 
better, at higher levels, and in ways 
that increase the program’s service 
and value to Bar members every- 
where. 

What follows is, in no particular 
order, a quick or summary review 
of some of the more significant hap- 
penings and activities of LOMAS 
during the last 12 months. 

1) As a part of the Bar’s efforts to 
reduce risks associated with Y2K 
computer hardware and software 
remediation efforts, LOMAS 
codeveloped and marketed the Y2K 
Resource Handbook & Planning 
Guide For Lawyers in conjunction 
with the Legal Technology Institute 
of the University of Florida Levin 
College of Law. The fact that many 
of the worst-case scenarios predicted 
for the start of the new millennium 
failed to materialize is a testament 
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during this busy year, and especially 
to work with Ellen Sloyer, our won- 
derful Bar liaison, and our unoffi- 
cial committee historian. 

SaraH H. Bour 

Chair 


21.52%, 20.92%, and 13.13% are the fund's average annual total returns for the 1-, 5-, and 10-year periods 
ended 3/31/00, respectively. Figures include changes in principal value, reinvested dividends, and capital gain 
distributions. Investment return and principal value will vary, and shares may be worth more or less at redemption than 
at original purchase. (Source for Lipper data: Lipper Inc.) 

For more information, including fees and expenses, read the fund profile or prospectus carefully before investing. 
T. Rowe Price Investment Services, Inc., Distributor. ESFO5S4110 
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Case synopsis 


U== Key Numbers 
link cases on 
same point 


Index to where 
point is discussed 
in opinion 


Minn. 


536 


Eleanor Louis BOOM, Respondent, 
Rolland David BOOM, Appellant. 
No. C2-83-1956. 
Court of Appeals of Minnesota. 
April 23, 1985. 
Review Denied June 27, 1985. 


Upon motion of wife, appeal by hus- 
band from a judgment entered in a mar- 
riage dissolution proceeding was dismissed. 
Husband petitioned for reinstatement of 
appeal. The Court of Appeals, Peter S. 


Supreme Court, Coyne, J., 961 N.W.24 34, 
reversed and remanded. Upon remand, the 
District Court, Traverse County, Bruce N. 
Reuther, J., divided the parties’ property. 
Appeal was taken. The Court of Appeals, 
Sedgwick, J., held that: (1) disproportion- 
ate award of marital property to husband 
was justified where 13 years lapsed be- 
tween service of summons and complaint 
and marriage dissolution and property was 
acquired solely by husband during that pe- 
riod, and (2) trial court may amend its 
judgment any time before appeal time on 


property to husband was justified, where 
18 years lapsed between service of sum- 


subject to modification except when they 
are product of mistake or fraud; however, 


367 NORTH WESTERN REPORTER, 2d SERIES 


this does not preclude trial court from re- 
viewing award if the appeal period has not 
expired and a party timely moves for 
amendment pursuant to rule. 48 MS.A., 
Rules Civ.Proc., Rule 52.02. 


4. Divorce 254(1) 

A property distribution in a judgment 
and decree is not “final” until after the 
appeal period expires. 

See publication Words and angen 


for other judicial constructions and 
definitions. 


Syllabus by the Court. 

1. A disproportionate award of mari- 
tal property to the husband is justified 
where 13 years elapsed between service of 
the summons and complaint and the disso- 
lution and the property was acquired solely 
by the husband during that period. 

2. A court may amend its judgment 
anytime before the appeal time on the judg- 
ment expires. 


Robert E. Van Nostrand, Wheaton, for 
respondent. 

John E. Mack, New London, for appel- 
lant. 


Heard, considered and decided by POPO- 
VICH, Chief Judge, and SEDGWICK, and 
NIERENGARTEN, JJ. 


OPINION 

SEDGWICK, Judge. 

Appellant Rolland Boom and respondent 
Eleanor Boom both challenge the trial 
court’s division of property. Rolland also 
alleges the trial court erred: (1) in amend- 
ing its judgment decree without any find- 
ings, explanation or justification; and (2) 
awarding Eleanor attorney fees. We af- 
firm. 


FACTS 
Appellant Rolland and respondent Eles- 
nor Boom were married in 1951. They 


Headnotes 
summarize each 
point in case 


KeyCite’ 
warning flags 
appear on the cases 
in Westlaw* 


Opinion with 
citations verified, 
errors corrected and 


parallel cites added 
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1. 252.3(3) ; 
Disproportionate award of marital ; 
ms and Compiaint anc © Marriage 
solution and the property was acquired 
solely by husband during that period. ‘ 
2. Judgment ¢=297 7 
Trial court may amend its judgment § 
any time before appeal time on judgment ) 
expires. 48 MS.A., Rules Civ.Proc., Rules ' 
3. Divorce ¢=254(1, 2) 
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Eleanor Louis BOOM, Respondent, 
v. 


Rolland David BOOM, Appellant. 


Opinion. 
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to the Bar’s diligent efforts in this 
area. 

2) Produced materials for and con- 
ducted on behalf of the Practice 
Management & Development Sec- 
tion and Florida Council of the As- 
sociation of Legal Administrators a 
multicity basic course in law office 
management for the nonlawyer 
manager, named Who is in Charge 
Around Here? 

3) Materially assisted with the de- 
velopment and marketing of The 
Florida Council of the Association of 
Legal Administrators, Practice 
Management and Development Sec- 
tion of The Florida Bar’s Annual 
Survey of Law Firms Serving the 
State of Florida— 1999 Survey. This 
statewide survey collects and re- 
ports the specialized salary and ben- 
efits information needed by large 
and small firms alike. The survey 
is an important tool for Bar mem- 
bers in evaluating and dealing with 
their firm’s staff compensation and 
benefits structure. 

4) Materially assisted with the de- 
velopment and presentation of, the 
Business Law Section’s Can This 
Law Firm Be Saved?, a two-day 
strategic workshop. 

5) Provided speaker(s) for every 
location of Practicing with Profes- 
sionalism presentations throughout 
the year. 

6) Participated as a speaker at 
this years Grievance Committee In- 
stitutes, and provided speaker(s) for 
Ethics School upon request. 

7) Wrote on behalf of the Law 
Practice Management Section of the 
American Bar Association two chap- 
ters for the new edition of Flying 
Solo, 3rd Edition, Part II — Before 
You Open the Doors, Leasing/Sub- 
leasing Space, and Choosing and 
Working with Other Professionals, 
What Expertise Do I Need? 

8) Developed materials and rep- 
resented The Florida Bar as a 
speaker on programs at: 

a) Four law schools: University of 
Florida, Stetson, Nova, and Florida 
State University. 

b) Seventeen local, county, and 
specialty voluntary bar associations. 

c) Four chapters of the Association 
of Legal Administrators. 


The Lawyer 
Referral Service 
had an excellent 

year financially 
with a net gain of 
$99,000 to roll 
over to the next 
fiscal year. 


9) In partnership with the Young 
Lawyers Division, developed and 
produced a replacement for the vid- 
eotape, Starting On Your Own, to be 
released in July. 

10) With financial support from 
Lawyers Mutuai Insurance Com- 
pany, and technical support from 
the auditors of the legal division, de- 
veloped and produced a replacement 
videotape for the best selling “How 
to Maintain a TRUSTworthy Trust 
Account” to be released in June of 
this year. 

11) Conducted 48 voluntary, di- 
versionary or disciplinary on-site 
consultations with law firms within 
the Florida. 

12) Participated in “Meeting the 
Challenges” strategic plan of the 
Bar by addressing seven of the long 
range planning committee goals out- 
lined. Additionally, prepared a spe- 
cial report addressing issues regard- 
ing the challenges of emerging 
cultural and technological shifts in 
the practice of law. 

13) Added a number of compe- 
tency-based monographs in the ar- 
eas of: Client Relations, Law Office 
Operations and Law Office Technol- 
ogy to the LOMAS publication cata- 
log. 

14) The Florida Bar’s web site con- 
tinues to be an unparalleled source 
of information for members of the 
profession. LOMAS has continued to 
upgrade and redefine many existing 


60 THE FLORIDA BAR JOURNAL/JUNE 2000 


informational offers in all realms of 
practice management including an 
astounding response to the posting 
of the department's Initial Client In- 
terview Form. 

15) The service continues to feel 
significant growth in the number of 
member requests for service. In Bar 
year 1999-2000, phone call requests 
to the service continued to exceed 
10,000 requests, while e-mail re- 
quests jumped dramatically. 

16) LOMAS, in conjunction with 
the practice management advisors 
of other state bars, continues to 
work on “best practices” responses, 
allowing for quick and thorough 
handling of frequently asked ques- 
tions. 

17) In a continuing effort to pro- 
mote and expand “top-of-mind” 
awareness of the valuable service 
offered by The Florida Bar to its 
members there has been an exerted 
effort to continually be “in-the- 
news.” This year you will find ar- 
ticles regarding LOMAS in: The 
Florida Bar News, ABA Journal, 
Warfield’s Tampa Bay Review, and 
Lawyers Weekly USA, to name a few. 

18) Produced for the Annual Meet- 
ing Committee at the Bar’s Annual 
Meeting on June 21, 2000, a pro- 
gram entitled Stress Less and En- 
joy Your Practice More: Do You Run 
Your Practice or Does Your Practice 
Run Your Life, and Reconciling 
IRS1099 Forms with Firm Tax Re- 
turns. 

19) And last, but by no means 
least, a well qualified and experi- 
enced additional practice manage- 
ment advisor was added to the 
LOMAS staff. In January, Judith D. 
Equels joined LOMAS after working 
with the legal consulting company 
of Hildebrandt Inc. Judy has 20 
years of experience in law office ad- 
ministration and has already 
proven to be a valuable addition. 

The committee continues its at- 
tempts to enhance the visibility, 
credibility, and usefulness of the 
program to the members of the le- 
gal community through its liaison 
with other bar and law-related or- 
ganizations at the local and state 
level. Yet, LOMAS continues to be de- 
scribed as “the Bar’s best kept secret.” 
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If, as the committee believes, its 
primary responsibility is to measure 
the LOMAS department’s progress 
and success, then much of the task 
involves looking at things like its 
productivity, responsiveness, inno- 
vation, and knowledge base. We be- 
lieve, as this report reflects, that the 
service has indeed been busy, pro- 
ductive and innovative and has been 
a excellent return on investment to 
the membership for their dues dol- 
lars expended in the support of the 
Law Office Management Assistance 
Service (LOMAS). 

WALTER S. CRUMBLEY 
Chair 


Law-related Education 

The mission of the Law Related 
Education Committee of The Florida 
Bar has always been to promote ef- 
fective law-related education pro- 
grams in grades K-12, with empha- 
sis on understanding the rights and 
responsibilities of citizens in a par- 
ticipatory democracy, i.e., good citi- 
zenship. During the 1999-2000 year, 
our committee continued its long- 
standing tradition of working closely 
with the Florida Law Related Edu- 
cation Association (funded with as- 
sistance from the Florida Bar Foun- 
dation IOTA program). The 
committee offered advise, assis- 
tance, and volunteers with many of 
the programs, activities, and 
projects, of the association includ- 
ing: a LRE Manual distribution to 
schools; a “We The People” competi- 
tion (constitutional law); a high 
school statewide mock trial compe- 
tition; Law Week activities; and 
“Project Citizen.” For the future, the 
Law-related Education Committee 
will be focusing on the vast array of 
evidence at the state and national 
levels justifying increased attention 
to education and outreach efforts 
directed at our youth. The commit- 
tee continues to believe that law-re- 
lated education provides the foun- 
dation for combating eroding public 
trust and confidence while equip- 
ping our youngest citizens with the 
knowledge and skills to preserve 
and improve our democracy and its 
institutions. In that stead, law-re- 


lated education will help rebuild 
public trust and confidence in the 
bar and the judiciary. 

Continuing the year 1999 incep- 
tion, the FLREA staff members en- 
gaged the committee members in 
mock class training on various law- 
related topics. Similarly, the com- 
mittee teamed up with FLREA to 
showcase law-related education in 
a Florida Bar Journal special issue 
which was published in January 
2000. Florida Bar President Edith 
Osman wrote a special introduction 
related to the theme of the special 
issue. 

Keeping with tradition, the com- 
mittee again this year revised and 
published the “Legal Guide for New 
Adults,” which explains basic laws, 
focusing on the rights and responsi- 
bilities upon becoming an adult. 
This pamphlet, which is distributed 
to high school seniors each year, cov- 
ers a variety of topics including driv- 
ing, drinking, consumer protection, 
voting, and jury duty. The State of 
Florida Department of Education 
continues to pay the mailing costs. 

One of the functions the commit- 
tee continued to focus on this year 
was to act as a clearinghouse for 
law-related activities that are occur- 
ring across the state. Committee 
members are following up on the 
“Legal Guide for New Adults,” to en- 
sure that the pamphlets are being 
received and distributed to students. 
One of the continuing goals of the 
committee is to organize the infor- 
mation about law-related education 
activities throughout the state and 
to add a little more structure to in- 
dividual efforts, so that continued 
participation by members of The 
Florida Bar is made easier and more 
effective. 

Noe. G. LAWRENCE 
Chair 


Lawyer Referral Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee focused on 
streamlining the administration of 
the service, and increasing public 
awareness of the service. Toward 
that end, the committee voted to 
revise the Lawyer Referral Service 


remittance fee structure to a 
straight 10 percent of attorneys’ fees 
on the regular panel. This has en- 
abled the staff to expedite and pro- 
cess the remittance fees received in 
a more time efficient manner, and 
increased income slightly. 

To increase public awareness of 
the service, the committee designed 
a lawyer referral service magnet 
that includes the service’s toll-free 
number and is shaped in the form 
of a telephone that will be dissemi- 
nated to the public via Law Week 
events, public libraries, and court- 
houses. 

To decrease the volume of calls 
that receive busy signals and in- 
crease the number of referrals made, 
the committee voted to hire addi- 
tional staff to answer the referral 
service phone lines. The service is 
now at its full capacity of 11 part- 
time lawyer referral phone clerks. 
The additional staff has helped to 
decrease the percentage of calls that 
receive a busy signal to an all-time 
low of 9 percent. This has helped to 
fulfill the service’s mission of in- 
creasing access to the legal system. 

At the 2000 midyear meeting, the 
committee voted to put the Lawyer 
Referral Service on the Internet to 
enable the public to receive a refer- 
ral 24 hours a day, seven days a 
week. This will help to increase the 
number of referrals made and de- 
crease the amount of telephone traf- 
fic to make the service more avail- 
able to the general public. Staff will 
work with The Florida Bar’s infor- 
mation systems department in de- 
signing the Internet website for the 
service. The committee is also work- 
ing with the department in putting 
all of the administrative paperwork 
for panel lawyers on-line utilizing 
the Internet E-mail, and PC fax op- 
tions which will reduce printing and 
postage costs. 

The committee is working with 
the Bar’s public information depart- 
ment in increasing the visibility of 
the service on The Florida Bar’s 
homepage and to make it more user- 
friendly and easier to find and ac- 
cess. 

Also at the midyear meeting, the 
committee reviewed the Yellow Page 
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advertising contract for the service 
and viewed presentations by Para- 
digm National Yellow Pages of 
Tampa, the present provider, and 
another out-of-state firm. It was 
determined that we should main- 
tain the contract with the in-state 
company. 

The Service had a banner year in 
1999—108,447 referrals were made 
and 20,000 additional referrals were 
made to other public service agen- 
cies. The service had an excellent 
year financially with a net gain of 
$99,000 which was rolled over to the 
next fiscal year. 

The committee will continue to re- 
cruit more attorneys to join the ser- 
vice, especially in underrepresented 
counties, and continue to increase 
public awareness of the service, and 
improve the operation of the service, 
and extend its reach on the World- 
wide Web. 

At the Bar’s annual meeting in 
June, the committee will make 
plans for the 2000-2001 Bar year 
and discuss its goals and objectives 
for the 21st century. 

Barry A. STEIN 
Chair 


Marital and Family 
Law Certification 

The theme for this year seemed 
to be “peer review” for the Marital 
and Family Law Certification Com- 
mittee. Each year more attention is 
given by the committee to comments 
from judges and attorneys who have 
knowledge of the applicants’ trial 
skills and practice styles. 

The Florida public deserves attor- 
neys who possess more than the 
technical skills to present their 
cases to the trier of fact. These skills 
are wasted if the attorney drains 
client money and court time by chest 
pounding, bill padding, and failing 
to cooperate with opposing counsel. 

Judges Jim Hauser and Sandy 
Karlan, proponents of collaborative 
law, generously gave their time to 
meet with the committee to discuss 
this issue. We began a dialogue on 
whether our trial requirement leads 
to over-litigation by those seeking 
board certification. In that discus- 
sion, we developed revisions to the 


peer review questionnaire to evalu- 
ate the level of cooperation the ap- 
plicant demonstrates with opposing 
counsel and the court. Also from 
these talks, we found a need to bet- 
ter publicize that the results of peer 
reviews are strictly confidential and 
are never revealed to the applicants. 

We felt the impact of an advertis- 
ing campaign we began two years 
ago which resulted in requests for 
application forms rising from 97 for 
the 1999 exam to 136 for the 2000 
exam. Interestingly, the number 
who completed the application re- 
mains nearly the same. 

We worked to improve the exami- 
nation by testing areas of changes 
to the statutes and Family Law 
Rules of Procedure. Proposed essay 
questions were closely scrutinized to 
ensure fairness in difficulty and in 
length of time necessary to answer. 
The method of scoring the essay 
questions was further fine tuned. 
Thirteen lawyers sat for the exam 
on March 8. The results of the test 
were not yet available as of the 
deadline for this report. 

Each year, the Marital and Fam- 
ily Law Board Certification Commit- 
tee continues to be the hardest work- 
ing committee I have had the 
fortune to join. Tom Eineman, 
Melinda Gamot, David Garfinkle, 
Sally Kest, Rick Nail, Matt Nugent, 
Scott Rubins, and Richard West 
dedicate themselves to protecting 
the public and fairly evaluating the 
lawyers seeking certification. 

I can’t say enough about our Bar 
liaison, Cheri Morgan. She is tire- 
less in her efforts on our behalf and 
is truly part of the family. 

For those of you who are consid- 
ering applying for certification, do 
it! You will find that the journey is 
as rewarding as the destination. 
Preparing for the exam will improve 
your knowledge and skills in a way 
that will make you a better lawyer 
for the rest of your career. 

STANN GIVENS 
Chair 


Media and 
Communications Law 
The Media and Communications 
Law Committee started the year 
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with an evaluation of the educa- 
tional programs it offers to Bar 
members as well as the information 
services it provides to the public re- 
garding media issues. 

At a committee retreat, members 
discussed various ways to better 
serve the Bar and inform the pub- 
lic. The most significant proposal 
was a change in the committee’s sig- 
nature program, the Media Law 
Conference. The committee pro- 
posed that the one-day program take 
place during the Bar’s annual meet- 
ing. With the support of Bar Presi- 
dent Edith G. Osman, the Annual 
Meeting Committee approved the 
proposal. For the first time in its 26 
years, the conference will take place 
in June during the Bar’s annual 
meeting. 

The conference brings together 
judges, lawyers, and journalists for 
an educational seminar. Jonathan 
D. Kaney III of Cobb Cole & Bell in 
Daytona Beach is serving as confer- 
ence chair and Robert Dees of Hol- 
land & Knight in Jacksonville is co- 
chair. They have developed a 
program aimed at addressing the 
strained relations between the legal 
community and press, the latest de- 
velopments in the law and cases af- 
fecting access to government 
records, government meetings, and 
court proceedings as well as a look 
at the issues emerging from use of 
the Internet and the convergence of 
media organizations. 

The Media Law Conference will 
continue to serve as the forum for 
recognizing the winners of the an- 
nual Florida Bar media awards. In 
its 45th year, the awards will rec- 
ognize the best work in legal affairs 
reporting by a large and small news- 
paper as well as by a radio and tele- 
vision station. Barbara Bolton 
Litten of Steel Hector & Davis in 
West Palm Beach is awards chair. 
Until this year, the award winner 
could designate a Florida institution 
to receive a scholarship from a grant 
provided by FLAME, The Florida 
Lawyers for the Maintenance of Ex- 
cellence. The last of the scholarships 
was presented in April to Florida In- 
ternational University by commit- 
tee member Thomas R. Julin of 


Steel Hector & Davis in Miami. 

Another important project of the 
committee is the reporters’ work- 
shop. The workshop, in its 10th year, 
was held in September in Ft. Lau- 
derdale. Workshop chairs Kent 
Brown and Cristina Pierson, both of 
Heinrich Gordon Hargrove Weihe & 
James in Ft. Lauderdale, organized 
the highly successful two-day pro- 
gram. It attracted 14 print journal- 
ists and 10 broadcasters. John 
Hargrove, also of Heinrich, Gordon, 
Hargrove Weihe & James, drew a 
powerful lineup of speakers— 
Florida Supreme Court Justice R. 
Fred Lewis, Sam Sheppard, son of 
Dr. Sam Sheppard, and Sun-Senti- 
nel Managing Editor Ellen Soeteber. 
More than 30 judges, lawyers, and 
journalists took part as panelists. 

Several members of the commit- 
tee continued to serve in other im- 
portant ongoing programs. Under 
the leadership of Thomas Hall, an 
attorney at the First District Court 
of Appeal, committee members up- 
dated the reporter’s handbook and, 
for the first time, made it available 
on Bar’s website, www.FLABAR.org. 

Karen Kammer, Miami, and Su- 
san Aprill of Holland & Knight in 
Miami continue to prepare educa- 
tional materials for judges regard- 
ing court-related media issues. 
Kammer and Janet Munn of Steel 
Hector & Davis in Miami met with 
Broward Circuit Court judges to dis- 
cuss issues related to court access 
during high —profile cases. 

The committee would like to 
thank Barbara Bolton Litten and 
Beth Johnson of Holland & Knight 
in Tampa for their service as com- 
mittee vice chairs and Chuck Tobin 
of Gannett Co., for his review of and 
recommendations to improve the re- 
porters’ workshop. We express our 
sincere gratitude to Jerry 
Butterfield and Toyca Williams of 
Bar’s public information and bar 
services department for their guid- 
ance, hard work, and patience. 
KATHLEEN L. PELLEGRINO 
Chair 


Military Affairs 
The scope and function of The 
Florida Bar Military Affairs Com- 


mittee is two-fold: First, to gather 
and disseminate information, share 
expertise and advise the members 
of The Florida Bar on all matters re- 
lating to the practice of military law 
in Florida; and second, to serve as 
the link between The Florida Bar 
and the active duty, reserve, Na- 
tional Guard, and retired military 
attorneys within Florida. In support 
if this mission, the committee facili- 
tates legal assistance programs for 
service personnel, retired members, 
and their dependents. Additionally, 
the committee promotes profes- 
sional development of military at- 
torneys, and fosters understanding 
and cooperation between The 
Florida Bar and the military legal 
community. 

The highlight of the committee’s 
activities for the year was the an- 
nual Military Law and Legal Assis- 
tance Symposium at the Bar’s mid- 
year meeting in Miami. The 
symposium featured presentations 
by Chief Justice Major B. Harding; 
Chief Judge for the U.S. Court of 
Appeal for the Armed Forces Susan 
J. Crawford; keynote speaker, Rear 
Admiral James S. Carmichae,] who 
serves as chief counsel for the U. S. 
Coast Guard; University of Miami 
Professor Lee Schinasi; Executive 
Director of the Florida Department 
of Veterans Affairs Robin Higgins; 
and Judge Margaret O. Steinbeck, 
Lt. Colonel, U.S. Army Reserve. 
Captain Patrick N. Leduc, chief of 
the Legal Assistance Division, Office 
of the Staff Judge Advocate, Ft. 
Stewart, Georgia, was awarded the 
Colonel Clayton B. Burton Award for 
his outstanding dedication to serv- 
ing the needs of Florida military 
members and their families. 

The committee revised its 2000 
Operation Stand-by Directory, a ref- 
erence publication which enables 
military attorneys to contact Florida 
practitioners who possess subject 
matter expertise in various areas of 
Florida law. Moreover, the commit- 
tee continues to oversee Operations 
Take One, a program which distrib- 
utes informational pamphlets on 
specific legal issues to the various 
military bases throughout the state. 
Subcommittee work is also currently 


underway drafting legislation re- 
garding termination of leases for 
military members. The draft legis- 
lation will be forwarded tc The 
Florida Bar Real Property, Probate 
and Trust Law Section for review of 
this statute and possible recommen- 
dations for passage. The committee 
is also continuing its efforts to have 
the POW/MIA flag flown on public 
buildings within Florida. 

JUDGE Grecory P. CoLoNgeL, 
USAFR 

Chair 


Prepaid Legal Services 

Rule 9-1.2, Rules Regulating The 
Florida Bar, codifies the long-stand- 
ing policy of The Florida Bar to sup- 
port the concept, and to actively en- 
courage establishment, 
operation, growth, and develop- 
ment, of legal services plans as one 
means of increasing a person’s abil- 
ity to obtain legal services at an af- 
fordable cost in order to have the op- 
portunity to better gain access to the 
legal system. 

Furthermore, by virtue of the pro- 
visions of Ch. 9, the Board of Gover- 
nors of The Florida Bar is vested 
with jurisdiction to regulate the op- 
eration of legal services plans as so 
defined in Rule 9-1.3(e). In turn, 
except for the final approval of the 
establishment of plans which is spe- 
cifically reserved unto the board in 
Rule 9-2.4, the board has delegated 
full and complete authority to regu- 
late any and all aspects of the op- 
eration of plans to the Prepaid Le- 
gal Services Committee. 

In general, the primary mission 
of this standing committee of The 
Florida Bar is both to review plans 
for compliance with the rules and 
regulations of Ch. 9 and promote the 
concept of plans to consumers and 
attorneys in the private bar, alike, 
in the state of Florida. In order to 
further its primary mission, the 
committee, during 1999-2000, once 
again undertook a wide and varied 
array of activities and projects. 

First, in order to continue to make 
the provisions of Ch. 9 more “user- 
friendly” for prospective managing 
attorneys, as defined in Rule 9- 
1.3(f), with respect to the various 
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types of filings authorized by Ch. 9, 
the committee unanimously ap- 
proved two resolutions in Septem- 
ber 1999, immediately following the 
1999 general meeting, which was 
cancelled due to Hurricane Floyd. 

The committee first resolved to 
adopt four new standardized forms 
and amend the initial set of six 
forms adopted by the committee 
during 1998-99. Then, seeking to 
more fully describe the overall pro- 
cess associated with its review of 
plans, the committee, pursuant to 
the provisions of Rule 9-3.3, resolved 
to adopt further and additional op- 
erating rules and regulations gov- 
erning the establishment, operation, 
and conduct of Ch. 9 plans. 

Second, in order to better inform 
consumers of both the existence and 
benefits of legal services plans, the 
committee undertook, for the first 
time in over a decade, a comprehen- 
sive review and analysis of the 
committee’s public services bro- 
chure. This review resulted in a 
completely revised brochure, “Legal 
Services Plans/Legal Expense In- 
surance: Legal Alternatives for Con- 
sumers,” which was reprinted for 
the public in October 1999. Many 
thanks are hereby extended to 
Christopher N. Giuliana and Tho- 
mas O. Michaels for their fine efforts 
on this project. 

In its ever on-going effort to iden- 
tify issues relevant to the operation 
of plans under Ch. 9, as completely 
revised by the committee, and ap- 
proved by the board on April 3, 1998, 
the committee began the process of 
fine-tuning various of the provisions 
of the rule this year. At the time of 
submission of this report, the chair 
was hopeful that a full set of pro- 
posed amendments to Ch. 9 would 
be included on the committee’s 
agenda for vote during its 2000 an- 
nual meeting. 

At the annual meeting, the com- 
mittee, in conjunction with the 
Florida Lawyers’ Legal Insurance 
Corporation, is scheduled to present 
a seminar, Legal Services Plans: 
Fundamentals, Practice, and Oppor- 
tunities. This seminar is expected 
to feature such speakers as Daniel 
F. Mantzaris, the committee’s vice 


chair, who shall discuss various 
ethical issues of import relative to 
an attorney’s participation in plans. 
In conclusion, I would kindly take 
this opportunity to publicly thank 
certain individuals who have made 
my tenure as chair these past two 
years quite enjoyable and reward- 
ing. First, I would like to thank 
Rebecca M. Jones, Program Admin- 
istrator, for her fine overall work 
and for her able assistance with the 
preparation of the second edition of 
the Members Handbook. I thank all 
members previously described, as 
well as Lou Ellen Combs, Irma V. 
Hernandez, and Paul F. Penichet for 
their enthusiasm, insightful com- 
ments, and diligent efforts with re- 
spect to the various projects com- 
pleted during my tenure. It was 
certainly my privilege, and pleasure, 
to serve as chair. 
JOHN SCHAEFER 
Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning pro- 
fessional ethics questions. The PEC 
issues formal advisory ethics opin- 
ions that are published in Profes- 
sional Ethics of The Florida Bar. The 
formal opinions may also be accessed 
through the Bar’s website at 
www.flabar.org. The PEC updated 
the ethics portion of the website this 
year by adding informational pack- 
ets and quarterly ethics updates 
online. The PEC reviews informal 
written opinions issued by staff coun- 
sel and reconsiders them sua sponte 
as deemed appropriate or if the in- 
quiring attorney seeks review of the 
informal staff opinion. In addition, 
the PEC sponsors an annual profes- 
sional ethics seminar. The PEC was 
busy during the past year, meeting 
four times, and issuing several for- 
mal opinions. The PEC is staffed by 
the Bar’s ethics department. The at- 
torneys on staff research and draft 
informal staff opinions and maintain 
the tollfree ethics hotline for Bar 
members. In fiscal year 1998-99, 
staff attorneys issued 18,837 opin- 
ions on the hotline. 

After an inquiry by the Board 
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Review Committee on Professional 
Ethics, the PEC issued Proposed 
Advisory Opinion 99-2 which opined 
that an attorney hired by an insur- 
ance company to represent an in- 
sured could not reveal information 
relating to the representation of the 
insured to an outside auditor with- 
out the specific consent of the in- 
sured. This opinion was initially 
published in the Bar News on July 
15, 1999, for comment. After consid- 
ering the comments made by the 
membership, the PEC voted to af- 
firm the opinion on March 31, 2000. 

In response to an inquiry by the 
Board Review Committee on Profes- 
sional Ethics, the PEC issued Pro- 
posed Advisory Opinion 99-3 regard- 
ing members of the Bar entering 
into agreements with insurance 
companies to represent insureds 
where the attorneys’ independent 
professional judgment and the 
insured’s rights will be affected by 
restrictive billing practices imposed 
by the insurance company. The 
opinion was initially published in 
the Bar News on July 15, 1999, for 
comment. After considering the com- 
ments made by Bar members, the 
opinion was revised. The revised 
version of Proposed Advisory Opin- 
ion 99-3 was published for comment 
by members in the February 15, 
2000, Bar News, and was affirmed, 
with modifications, by the PEC on 
March 31, 2000. 

The PEC issued Proposed Advi- 
sory Opinion 99-4 in response to 
another inquiry by the Board Re- 
view Committee on Professional 
Ethics. Proposed Advisory Opinion 
99-4 states that an attorney em- 
ployed by an insurance company 
on a salaried basis to defend the 
company’s insureds faces a poten- 
tial conflict of interest. The pro- 
posed advisory opinion states that, 
absent an actual conflict, the at- 
torney may ethically undertake 
the representation as long as the 
attorney reasonably believes he or 
she can adequately represent the 
insured’s interests; the insured 
consents to the representation; the 
attorney’s independent profes- 
sional judgment is assured; the 
attorney honors the duty of confi- 
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dentiality to the insured; and the 
attorney is not assisting the insur- 
ance company in the unauthorized 
practice of law. The opinion was 
initially published in the Bar News 
on July 15, 1999, for comment. Af- 
ter considering the comments 
made by Bar members, the opin- 
ion was revised. The revised ver- 
sion of Proposed Advisory Opinion 
99-3 was published for comment by 
members in the February 15, 2000, 
Bar News and was affirmed with 
modifications by the PEC on 
March 31, 2000. 

The PEC also reconsidered Opin- 
ion 79-7. Proposed Advisory Opin- 
ion 79-7 (Rec.) concludes that any 
pleadings or other papers filed in 
court that were prepared by an at- 
torney for a pro se litigant must in- 
dicate “Prepared with the Assis- 
tance of Counsel.” The proposed 
advisory opinion also concludes that 
an attorney-client relationship is 
triggered when an attorney prepares 
pleadings or other papers for a pro 
se litigant, even if the attorney does 
not appear as attorney of record. 
Proposed Advisory Opinion 79-7 
(Rec.) was published for comment by 
members in the February 15, 2000, 
Bar News and was affirmed by the 
PEC on March 31, 2000. 

The PEC also adopted a pro- 
posed advisory opinion regarding 
use of the name of an “of counsel” 
attorney in a law firm name on 
March 31, 2000. Proposed Advisory 
Opinion 00-01, based on an appeal 
of a staff opinion, concludes that 
it is permissible to use the name 
of an “of counsel” attorney in the 
firm name, if the “of counsel” is a 
partner who has retired from the 
firm, whose name was used in the 
firm name previously, and has 
maintains a traditional “of coun- 
sel” relationship with the firm by 
offering legal services only through 
the law firm. The proposed advi- 
sory opinion was published for 
comment in the Bar News and is 
expected to be revised by the PEC 
at the annual meeting. 

The ABA appointed a commission 
to study the model rules and recom- 
mend changes to the rules. The ABA 
Ethics Commission 2000 circulated 


Professionalism 
Committee is 
dedicated to the 
mentoring process 
and the exciting 
possibilities of 
raising the level of 
professionalism. 


drafts of changes to many of the 
Rules of Professional Conduct for 
comment in September 1999 and 
March and April 2000. The PEC 
appointed a subcommittee, which 
made a detailed study of the draft 
changes, and made recommenda- 
tions to the ABA Commission re- 
garding adoption of the changes. 

The Professional Ethics 
Committee’s popular yearly CLE 
program addresses areas of ethics 
and professionalism of great signifi- 
cance to Bar members. The PEC 
again will sponsor a Master’s Semi- 
nar on Ethics at the 2000 annual 
meeting. 

The ethics opinion process contin- 
ues to rate as the most desirable 
service on membership surveys. The 
PEC is committed to providing eth- 
ics guidance to Bar members. The 
PEC would like to thank the staff of 
the ethics department for their dedi- 
cation, assistance, and support in 
providing such guidance throughout 
the year. 

ELIzABETH M. SCHWABEDISSEN 
Chair 


Professionalism 

The Standing Committee on Pro- 
fessionalism entered into its eighth 
year of existence with a renewed 
commitment to maintain the mo- 
mentum that has given Florida flag- 
ship status in the professionalism 
movement. The committee contin- 


ues to work in partnership with the 
Supreme Court Commission on Pro- 
fessionalism and shares member- 
ship and resources in hosting a va- 
riety of projects in conjunction with 
the commission. The committee also 
depends on the resources and staff 
of The Florida Bar Center for Pro- 
fessionalism and works in concert 
with the center in its continuing le- 
gal education activities. 

This year the committee was sub- 
divided into six subcommittees in 
order to more efficiently focus on our 
several ongoing projects: the Histori- 
cal Video Series; the Mentor Pilot 
Program; the Annual Professional- 
ism Award; the annual Masters in 
Professionalism Seminar; the Stu- 
dent Essay Professionalism Award; 
and New Project Development. 
Many of our members also serve on 
a joint Diversity and Professional- 
ism Committee which is comprised 
of members of the committee and 
the commission. With a large mem- 
bership actively involved in profes- 
sionalism efforts, we have striven to 
make professionalism education ac- 
cessible to the entire Bar. 

The Historical Video Series Com- 
mittee has continued filming of out- 
standing members of the Bar and ju- 
diciary. A composite of past 
interviews is already available for 
continuing education programs; as 
are individual interviews of such 
noteworthy figures as Justice Rose- 
mary Barkett; Justice Raymond 
Ehrlich; and Judge David Dyer. Our 
future plans include incorporating 
new interviews into a second com- 
posite video, tentatively titled Pro- 
fessionalism 2001, to enhance our 
continuing legal education re- 
sources. 

The Mentor Pilot Program Com- 
mittee has had a productive year. A 
programming handbook entitled 
“MAPP” has been developed and a 
training video hosted by the Judge 
William Hoevler has been taped. 
Three circuits have been chosen as 
pilot sites, First (Escambia, Ross 
Goodman, coordinator); 13th 
(Hillsborough, Judge Florence Fos- 
ter, coordinator); and 11th (Dade, 
Michael Josephs, coordinator). The 
committee is committed to the 
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mentoring process and the exciting 
possibilities of raising the level of 
professionalism by affording new 
attorneys the opportunity to mentor 
with trained, respected members of 
our Bar. The program has been ap- 
proved for 15 hours of continuing 
legal education credit for partici- 
pants. 

The committee has been espe- 
cially pleased with the response to 
our annual Masters in Profession- 
alism Seminar held in conjunction 
with the annual meeting. The 1999 
panel included Justice Barbara 
Pariente, Judge William Hoeveler, 
Wilhelminia Tribble, and Don Horn 
and incorporated the excellent video 
“The Silent Alarm.” In an effort to 
maintain interest and pique intel- 
lects, our subcommittee chair, Chris 
Searcy, and his committee have un- 
dertaken the development of a new 
video with updated scenarios to be 
previewed at the 2000 Bar confer- 
ence. 

The committee’s annual profes- 
sionalism award goes to a voluntary 
bar, law school, or legal organiza- 
tion which exemplifies excellence in 
professionalism by a demonstrated 
commitment to enhancing profes- 
sionalism through programming. 
This coveted award attracts an ever 
increasing number of applicants as 
Floridians demonstrate that they 
really do “get it” when it comes to 
professionalism. This award is given 
at the annual judicial recognition 
luncheon annual meeting. Past re- 
cipients have ranged from The 
American Inns of Court to local bar 
associations. The committee is 
chaired by Betty Morgan. We look 
forward to recognizing this year’s 
outstanding recipient at the judicial 
luncheon. 

The student essay professional- 
ism award is a new project, chaired 
by Ross Goodman, undertaken by 
the committee this last year. The 
purpose of the award is to encour- 
age law students to think profes- 
sionally as they prepare to enter into 
the practice of law and also recog- 
nize law schools which produce stu- 
dents who have excelled in this area. 
The award will include both a cash 
award to the student as well as a 


traveling trophy to be awarded to his 
or her law school. The award cer- 
emony will be held at the Florida 
Supreme Court. 

The New Project Development 
Committee seeks to help keep our 
committee current in meeting the 
professionalism needs of the bench 
and Bar. Proposed projects include 
a criminal law and professionalism 
bench/bar seminar, updates to the 
various professionalism codes, a 
paralegal outreach program, and a 
media relations program. 

The committee urges readers to 
call on our members whenever you 
are seeking to incorporate profes- 
sionalism into your continuing edu- 
cation programs or looking for ideas 
and resources to assist in your local 
professionalism efforts. 

JupGE CiaupiA R. Isom 
Chair 


Quality of Life/Stress 
Management 

The objectives of the Quality of 
Life/Stress Management Committee 
are to define those stressors and 
quality of life issues which nega- 
tively affect attorneys and judges, 
and to develop solutions and in- 
crease the awareness of those issues 
within the legal profession. The 
members of the committee believe 
that the 1999-2000 year was one of 
the most productive in achieving these 
objectives in the committee’s history. 

The committee began its year by 
presenting a three-hour seminar at 
the Bar’s annual meeting in June 
1999 entitled Improve Your Qual- 
ity of Life Without Leaving the Law: 
Job Satisfaction and Lawyer Reten- 
tion in Transition. The presentation 
was made by members Diane Vogt 
and Lori-Ann’ Rickard of 
PeopleWealth, Inc. The seminar was 
extremely well received as evi- 
denced by evaluation comments de- 
scribing the presentation as “mar- 
velous” and asking if it would be 
repeated in the future. The seminar 
was originally limited to 50, but af- 
ter 55 individuals signed up, the al- 
lotment was increased to 60. There 
were no seats available at the semi- 
nar, although one member did sneak 
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in after being told there was no more 
room. Due to the success of the 1999 
presentation, the committee decided 
to offer an reprise and update by Ms. 
Vogt and Ms. Rickard at the Bar’s 
2000 annual meeting. 

The committee also launched its 
Internet presence this year with a 
website located at http://www.fla- 
lap.org/qlsm. The website provides 
the detailed committee mission 
statement, a paper prepared by com- 
mittee members entitled “Suggested 
Principles for Satisfied Lawyers,” a 
history of the committee, and some 
links to stress management aid. 
Hits on the website have risen from 
one a day in July 1999 to about 10 
per day by February 2000. 

In addition to its website, the com- 
mittee recently voted to enter into a 
joint project with FSU School of Law 
to develop an Internet bulletin 
board, “A Happy Lawyer Is Not an 
Oxymoron.” The board will act as an 
electronic discussion group provid- 
ing an opportunity for an in-office 
or at-home chat with other lawyers, 
primarily members of The Florida 
Bar, who are seeking greater hap- 
piness, health and balance in their 
lives, or who would like to share 
their successful methods for gaining 
the maximum fulfillment in their 
life as lawyers. The board is in- 
tended to give practicing attorneys 
and related professionals the oppor- 
tunity to discuss struggles or suc- 
cesses in their personal and profes- 
sional lives, to enhance their ability 
to consistently experience enjoy- 
ment and well-being, as well as to 
counteract the sense of isolation 
they may experience as the result 
of the demands and stresses of prac- 
tice. It is anticipated that the board 
will be up and running by May 2000 
and its location and instructions will 
be provided in Bar media. 

The committee has continued to 
maintain its participation in joint 
presentations with Florida Lawyers 
Assistance, Inc., at all Practicing 
With Professionalism seminars. An 
approximately one-hour presenta- 
tion on attorney satisfaction, addic- 
tion, and distress is given to all attend- 
ees, and evaluations for the presentation 
are consistently among the highest for 
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the entire two-day series. 

The committee is composed of a 
number of attorneys who believe 
that quality of life issues represent 
the cornerstone of a successful, sat- 
isfying law practice. It is hoped that 
through the above efforts and other 
methods of reaching out to the Bar 
as a whole, this message can be con- 
veyed to all. 

MYER JOHN COHEN 
Chair 


Relations Between The 
Florida Bar and the 
Florida Institute of CPAs 

This year has been a year of tran- 
sition and more activity for our com- 
mittee. During this past year, our 
committee has sought to adapt it- 
self to the changes in new FICPA 
structure, specifically, the disband- 
ing of the FICPA Committee on Re- 
lations with The Florida Bar late 
last year. Our committee has had to 
redefine its purpose and goals to 
meet this new FICPA structure. It 
has redefined and streamlined 
tasks; updated communications be- 
tween our members; and last, but 
perhaps foremost, enthusiastically 
welcomed our talented first-year ap- 
pointees. We have also said goodbye, 
with regret, to long time, trusted 
members. They have been missed. 

Following the surprise and disap- 
pointment of the disbanding of the 
FICPA committee, we have main- 
tained informal communications 
and updates with the members of 
the FICPA board and formal notices 
as to committee meetings and 
projects with the designated FICPA 
liaison in their Chapter Operations 
Committee. Our members have di- 
vided themselves into geographical 
areas to better reach out and find 
common ground with individual 
CPAs grouped into 29 chapters scat- 
tered throughout the state. Their 
purpose was to notify individual 
chapter officers that our committee 
could undertake common projects, 
including discussing areas of inter- 
est to their members and provide 
continuing education qualifying for 
CPE credit. Since for many CPAs 
this is their sole contact with The 
Florida Bar, we felt that this project 


needed to be continued. 

Secondarily, our committee has 
tried to keep abreast of the Bar’s 
study findings on multidisciplinary 
practice. Many of our members also 
hold CPA certificates. Of course, 
they are practicing attorneys and as 
such conform to the guidelines pro- 
mulgated by the Bar. In past years, 
our members were active in defin- 
ing the limits of the practice of law 
as opposed to the practice of account- 
ing. 

Sometimes our goal of reaching 
out to CPAs coincided with our ef- 
forts to reach out to them. For in- 
stance, at one meeting Martha 
Willis, the executive director of the 
Florida Board of Accountancy, 
though not a board member, made 
an unexpected appearance at a 
meeting which Richard Gilbert of 
the Bar’s study on multidisciplinary 
practice had been asked to attend. 
Her attendance not only served to 
solve the logistical problem of reach- 
ing out to individual CPAs but, more 
importantly, she left with a true and 
accurate account of the rules govern- 
ing confidentiality, conflicts of inter- 
est, and differing professional eth- 
ics governing attorneys and not 
binding on CPAs. 

Our individual members have 
faced and solved logistical and sub- 
stantive problems with talent and 
verve commencing with having to 
reschedule the first meeting due to 
the approach of Hurricane Georges, 
and a perceived conflict in the mid- 
year meeting schedule. The commit- 
tee has borne well the daunting task 
of interacting appropriately as Bar 
members with the FICPA board and 
individual CPAs in the changing 
regulatory and economic environ- 
ment. 

The committee’s mission is to cre- 
ate bridges between the professions, 
where possible, and to help define 
and clarify the differences where 
concensus is not possible. This mis- 
sion is as important or perhaps even 
more important today as CPAs and 
lawyers wrestle with actual changes 
or proposed changes in their tradi- 
tional roles and regulatory structure. 
Marearita P. MuINA 
Chair 


Rules of Judicial 
Administration 

During the 1999-2000 Bar year, 
the Rules of Judicial Administration 
Committee finalized a number of 
rules changes for presentation to the 
Supreme Court in the current four- 
year cycle. These changes, if 
adopted, will affect the practice of 
law and administration of justice in 
all divisions of the Florida court sys- 
tem. 

Proposed changes approved to 
date by the committee include the 
following: 1) expanding the defini- 
tion of “local rule” in rule 2.020 to 
more comprehensively encompass 
the types of matters to be adopted 
by or in a local rule; 2) deleting an 
outdated reference to the Uniform 
Reciprocal Enforcement of Support 
Act in rule 2.035; (3) amending rule 
2.060 and adopting new rule 2.061 
to address the issue of pro hac vice 
appearances, expanding the scope of 
disclosures that must be made by an 
attorney who is not a member of The 
Florida Bar and clarifying that an 
attorney whose privilege to practice 
in Florida has been revoked or sus- 
pended may not seek to appear by 
virtue of being admitted to practice 
in another jurisdiction; 4) rearrang- 
ing the subdivisions in rule 2.070 
(court reporters) to provide for a 
more logical sequence, defining 
“court reporting,” and making edi- 
torial changes to the rule; 5) clari- 
fying the procedure in rule 2.071 for 
taking testimony over the telephone 
or through the use of other commu- 
nication equipment; and 6) adding 
a new subdivision to rule 2.140 to 
provide for the award of reasonable 
and necessary costs to the prevail- 
ing party in a proceeding before the 
Judicial Qualifications Commission. 

In addition, the committee is pro- 
posing some major changes to rule 
2.130, which governs the procedure 
for amending court rules, in re- 
sponse to recommendations made by 
the Judicial Management Council. 
The two major amendments focus on 
notice issues and the scheduling of 
proposals. Regarding notice of rules 
proposals, the committee is recom- 
mending that notices of hearings 
and the contents of both regular and 
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emergency amendments be sent di- 
rectly to designated persons, includ- 
ing the members of the JMC, the 
clerk and chief judge of each circuit 
and each district court of appeal, 
and any person who has asked in 
writing for a copy of the notice. The 
notice also would be published on 
the Internet websites of the Su- 
preme Court and the Bar and in the 
Bar News. Regarding the schedule 
of rules proposals, the committee is 
recommending that the four-year 
cycle for reporting rules amend- 
ments be abandoned in favor of a 
staggered two-year cycle, with half 
the rules committees reporting in 
even-numbered years and half in 
odd-numbered years, beginning in 
2002. If this proposal is adopted, the 
appellate, criminal, evidence, juve- 
nile, traffic, and workers’ compen- 
sation rules committees will report 
in even-numbered years and the re- 
maining committees will report in 
odd-numbered years. 

The committee is currently ad- 
dressing several other issues, and 
invites the input of any concerned 
member of the Bar or judiciary. The 
committee is composed of a number 
of dedicated jurists and attorneys 
who make every effort to attend all 
meetings and who work equally dili- 
gently at the subcommittee level. 
Special thanks go to Vice Chair 
Judge Charles Kahn, subcommittee 
chairs Bruce Berman, Judge 
Raymond Gross, Judge Manuel 
Menendez, Paul Regensdorf, and 
Judge Peter Webster, and our Board 
of Governors liaison Morris 
Silberman. 

JupGE Scott J. SILVERMAN 
Chair 


Speakers Bureau 

This standing committee contin- 
ues its steady growth of volunteer 
members, while renewing efforts to 
develop a strong outreach to commu- 
nity organizations. 

To extend its services even more 
into Florida’s classrooms, The 
Florida Bar Speakers Bureau held 
a press conference in Tallahassee on 
November 9, 1999, in which Presi- 
dent Edith Osman and representa- 
tives from Florida’s major educa- 


tional agencies announced a re- 
newal of an agreement to provide 
speakers for Florida’s students, 
from elementary schools to college 
level courses. Representatives from 
the Board of Regents, the Depart- 
ment of Education, the Division of 
Community Colleges, and the 
Florida Council of Independent 
Schools joined Ms. Osman in pledg- 
ing support for the renewed initia- 
tive. 

The Florida Bar Speakers Bureau 
Committee has this year imple- 
mented its ground-breaking collabo- 
ration with existing speakers bu- 
reaus in local voluntary bars. The 
plan follows the lines of the Lawyer 
Referral Service, with requests for 
speakers in a circuit where such a 
service has been established being 
referred to that local bar. Mention 
must be made of the notable efforts 
of the Broward County Bar Associa- 
tion and its assistant executive di- 
rector, Art Goldberg, whose coopera- 
tion in this program has 
strengthened both organizations. 
The BCBA is also to be commended 
for its innovative work in arranging 
for its speakers to teach at the local 
community college. 

The Speakers Bureau continues to 
work to enlarge the size of its audi- 
ence. While over 500 teachers and 
civic leaders have invited lawyers to 
speak to their groups since the 
bureau’s inception, requests for 
speakers have slowed down over the 
past Bar year. Some activity oc- 
curred, as hoped, with the renewal 
of our above-mentioned education 
partnerships. The peak period for 
requests was in October 1998, when 
75 community and school groups 
invited Florida Bar representatives 
to talk about proposed Constitution 
revisions. New public information 
director Francine Walker and bu- 
reau coordinator Beverly Lewis ex- 
pect that pattern to repeat as the 
Bar helps to educate the public on 
the issues surrounding merit selec- 
tion and retention of judges. 

The committee would like to 
thank John Noland and Ava Doppelt 
for their great helpfulness in con- 
tacting volunteers. We also appre- 
ciate the work of Frank Bedell as 
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vice chair. We thank Annette Pitts 
and her staff at Florida Law Related 
Education Association, Inc., and are 
delighted at the excellence of 
FLREA’s staff and services and look 
forward to further collaboration. 
Finally, a salute to 15-year Florida 
Bar veteran public information di- 
rector Jerry Butterfield, who retired 
in January 2000. Jerry steered the 
Speakers Bureau through its fledg- 
ling seasons with expertise and pa- 
tience, and we wish him continued 
good things in his retirement. 
ALAN B. BoOKMAN 

Chair 


Student Education and 
Admissions to the Bar 

The Student Education and Ad- 
mission to the Bar Committee is 
explicitly charged with the missions 
of determining whether law schools 
are adequately preparing their stu- 
dents for the practice of law and 
monitoring minority scholarship 
programs. It has historically ful- 
filled the “admissions to the Bar” 
component of its title through moni- 
toring the bar exam and bar admis- 
sion process, and making recom- 
mendations concerning the exam 
and admission process. During its 
1999-2000 term, SEABC has en- 
gaged in projects involving all three 
of these components. 

In prior terms SEABC conducted 
regular visits and discussions with 
the deans of Florida’s two newest 
law schools: Florida Coastal School 
of Law and Barry Orlando Univer- 
sity School of Law. During this term, 
the visitation and meeting process 
was extended to the other six law 
schools of this state. As of the date 
this summary is written, SEABC 
has visited five of the six law 
schools, and expects to complete a 
visit of the University of Florida 
prior to the end of 1999-2000. The 
visits have accomplished several 
purposes: 1) Provided first-hand 
knowledge of the state of Florida’s 
law schools; 2) provided an update 
on clinical and other educational 
programs and plans of each school; 
3) established new channels of com- 
munication between The Florida 
Bar and the law schools’ adminis- 
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trators, faculty, and students; and 
4) enabled SEABC to determine the 
unique niches that each school pro- 
vides to its students and the legal 
profession. SEABC’s overall find- 
ings confirm that Florida’s law 
schools are providing diverse, posi- 
tive, and innovative approaches to 
legal education. SEABC plans to 
submit a report of these visits to the 
Bar’s Board of Governors, and re- 
quest publication of that report in 
The Florida Bar Journal. 

For the last three years, SEABC 
has monitored two major state ini- 
tiatives for minority law school stu- 
dents: The State of Florida’s MPLE 
(Minority Participation in Legal 
Education) program and the Florida 
Bar Foundation’s Law Student As- 
sistance Grant Program. Both pro- 
grams have been extremely success- 
ful in producing highly competent 
and qualified minority law school 
graduates. Regrettably, two events 
during this term have seriously im- 
pacted both programs. First, the 
Florida Bar Foundation has discon- 
tinued its program. Second, the 
implementation of efforts to chal- 
lenge or curtail affirmative action 
and minority-based programs ap- 
pears likely to limit or eliminate the 
ability to continue the MPLE pro- 
gram. Because these efforts are in 
the formative stages, SEABC con- 
tinues to monitor the extent to 
which changes in affirmative action 
policies will further impact minor- 
ity based law student programs. A 
report on this impact is anticipated 
during SEABC’s 2000-01 term. 

SEABC’s third major effort has 
been an extensive review and sub- 
mission of recommendations to the 
Board of Governors concerning the 
proposal to change the pass/fail 
score for the Florida bar exam. Dur- 
ing the majority of the past decade, 
SEABC has conducted a comprehen- 
sive study and review of this and 
other states’ versions of the bar 
exam, and proposed revisions such 
as the performance component that 
many states have adopted. In our 
prior term, SEABC reviewed and 
supported the Florida Board of Bar 
Examiners’ proposal to raise the 
passing score on the ethics portion 


of the bar exam. During this term, 
the pending proposal for changes to 
the bar exam’s overall pass/fail score 
has received thorough review. This 
has included extensive discussions 
with members of the Florida Board 
of Bar Examiners and law school 
deans and faculty. To further the 
committee’s knowledge and provide 
a forum for the Bar’s general mem- 
bership to learn more about the pro- 
posal, SEABC conducted an aca- 
demic conclave on this issue during 
the 2000 midyear meeting. Included 
in the panel of speakers were the 
current chair and a past member of 
the Board, and representatives of 
Florida’s law schools. 

In addition to these major efforts, 
SEABC has continued its study and 
monitoring of post-law school 
mentoring and apprenticeship pro- 
grams, and considered website 
modifications to provide additional 
public information on committee 
activities and improve Internet ac- 
cess to committee members and law 
school representatives. Work on 
these initiatives is expected to be 
completed during 2000-01. 

HarLEY HERMAN 
Chair 


Tax Law Certification 

Tax Law Certification was one of 
the original certification areas ap- 
proved by the Supreme Court in 
1982. There are currently 285 certi- 
fied tax attorneys which makes this 
the fourth largest area of certifica- 
tion. 

For certification year 2000, we 
had 12 applicants. As in the past, 
the Tax Law Section of The Florida 
Bar conducted the Tax Certification 
Review Course in February which 
has proved to be an excellent re- 
source tool for those who wish to sit 
for the examination as well as a good 
source of CLE credits in tax law. 

Attorneys who have been a mem- 
ber of the bar for five years and who 
have been engaged in the full-time 
practice of law and substantially in- 
volved (at least 30 percent) in tax 
law for the last three years of their 
practice are eligible to become cer- 
tified in tax law. Attorneys seeking 
tax certification must complete at 


least 90 hours of advanced continu- 
ing legal education of approved tax 
law credits. Applicants must further 
pass the tax certification examina- 
tion and the peer review process. Re- 
certification is required every five 
years. 

At least two members of the com- 
mittee meet every month with staff 
to review ACLE requests submitted 
for tax credit. These credits can be 
obtained through attendance at in- 
termediate or advanced tax semi- 
nars; lecturing or teaching; and pub- 
lishing outlines, books, and articles. 

Related ACLE can be awarded for 
nontax continuing legal education 
that is related to the tax practice of 
the certified attorney. 

The tax certification examination 
took place on March 8 in Tampa. 
Nine applicants sat for this exami- 
nation which included essay topics 
on choice of entity and individual 
income taxation. This year’s elective 
topics were partnership taxation; 
federal transfer taxation; deferred 
compensation; Florida state taxa- 
tion; and tax penalties, practice and 
procedure before the IRS; and tax 
litigation. 

The committee met four times 
during the 1999-2000 cycle, twice in 
person and twice via conference call. 
During these meetings, they re- 
viewed the 12 initial applications, 
as well as 44 recertification appli- 
cations. Among other issues dis- 
cussed, the committee also consid- 
ered both the positive and negative 
impacts of allowing applicants to sit 
for the exam before the application 
process. During a single agenda con- 
ference call in November, the Tax 
Law Certification Committee pro- 
posed to reduce the hours for tax re- 
certification from 150 to 125. This 
has not yet been passed, and will go 
before the Board of Governors. Be- 
sides the review of applications, he 
committee also met to review exam 
questions and grades ensuring that 
attorneys practicing in the area of 
taxation have the special knowl- 
edge, skills, and proficiency to be 
properly identified to the public as 
tax lawyers. 

The Tax Law Certification Com- 
mittee thanks Professor Bruce 
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McGovern; Gail Richmond; Ira 
Wiesner; B. Gray Gibbs; Richard 
Comiter; and Michael Friel for their 
help in the preparation of the 2000 
tax law examination. Appreciation 
also goes to Jim B. Davis, BLSE li- 
aison; William Kalish, Board of 
Governor’s liaison, and Michele 
Lamar-Acuff, staff liaison. 

I also sincerely thank all members 
of this year’s Tax Law Certification 
Committee members for all of their 
hard work and dedication: Samuel 
Ullman, vice chair; Bill Battaglia; 
Carolyn Olive; David Bowers; Hank 
Raattama; Harry Colburn; K. 
Lawrence Gragg; and Guy 
Whitesman. 

STEPHEN A. CRANE 
Chair 


Unlicensed Practice of Law 

The Standing Committee on the 
Unlicensed Practice of Law has had 
a busy but successful year in deal- 
ing with the many issues under- 
taken by the committee. In addition 
to the continued efforts of the com- 
mittee to review the staff and cir- 
cuit committees’ recommendations 
on the many cases that come before 
it, the committee also has had a 
busy year reviewing proposed rule 
changes, requests for advisory opin- 
ions, and assisting in the work of 
other special committees appointed 
by the Board of Governors, such as 
the Insurance Practices Special 
Study Committee. 

Although no formal advisory opin- 
ions were developed this year by the 
UPL Committee, Mary Ellen 
Bateman, UPL director, and Rich- 
ard Lopez, one of our nonlawyer 
members, spent many hours hear- 
ing testimony of interested parties 
as part of the Insurance Practices 
Special Study Committee and con- 
sidering the unlicensed practice and 
ethics issues raised by certain insur- 
ance practices. 

The committee also reviewed the 
results of a study prepared for The 
Florida Bar relating to the public’s 
perceptions of “paralegals,” “legal 
assistants,” and “legal technicians,” 
particularly as it related to a pro- 
posed change to rule 4-5.3 of The 
Rules Regulating The Florida Bar. 


The results of the study concluded 
that the public does not have a clear 
understanding of the limited mat- 
ters that can be handled by a non- 
lawyer when offering their services 
directly to the public. Although the 
committee voted to take no immedi- 
ate action on a counterpart enforce- 
ment rule, it did vote to adopt a reso- 
lution to present to the Board of 
Governors that more public educa- 
tion is needed regarding these terms 
and the work that can be performed 
by nonlawyers when offering their 
services directly to the public. The 
resolution was presented to the 
Board of Governors at its April meet- 
ing. 

The committee also recommended 
that staff develop pamphlets for dis- 
tribution to the public and to re- 
spond to inquiries regarding the ser- 
vices that can be provided by a 
nonlawyer. These efforts continue as 
a part of the Bar’s mission to im- 
prove the public’s perception of the 
Bar and to restore the public’s con- 
fidence in the legal profession. 

The work of the members of the 
local circuit committees, as well as 
the competent staff around the 
state, has tremendously impacted 
the length of time it takes to pros- 
ecute cases. The UPL department 
has received in excess of 700 cases 
this year and currently has 24 cases 
pending before the Supreme Court. 
Each case is reviewed to insure that 
the guidelines set forth by the Board 
of Governors are met before proceed- 
ing to litigation. Tremendous 
thanks and recognition to all circuit 
committees, as well as to Mary Ellen 
Bateman, UPL director, Lori 
Holcomb, assistant UPL director, 
and branch UPL counsels, Janet 
Bradford, Loretta O’Keeffe, Barry 
Rigby, Jacquelyn Needelman, and 
Amanda Wall, and their staffs. Spe- 
cial thanks also to John Yanchunis, 
a past chair of the UPL Standing 
Committee and liaison from the 
Board of Governors. It is through the 
efforts of each of these individuals 
that the system works efficiently 
and effectively. 

As I complete my second term as 
the first nonlawyer chair of the 
standing committee, I wish to thank 


70 THE FLORIDA BAR JOURNAL/JUNE 2000 


each member of the standing com- 
mittee for their dedication and hard 
work in protecting the public, as 
well as the leadership of The Bar 
and their confidence in appointing 
a nonlawyer to chair the committee. 
It has been tremendously reward- 
ing for me personally, and I hope it 
has served to allow the public to 
view the prosecution of the unli- 
censed practice of law in a new light. 
The committee continues to be com- 
prised of half lawyers and half 
nonlawyers, and I earnestly believe 
that this effort by the Bar coincides 
with its mission to protect the pub- 
lic and promote professionalism. 
Karen S. McLeap 

Chair 


Workers’ 
Compensation Rules 

After working intensely at the end 
of the last Bar year to complete our 
proposed changes, the Workers’ 
Compensation Rules Committee re- 
laxed a bit and surveyed our efforts. 
Our major focus this year has been 
an overall review of the pretrial 
stipulation form to address concerns 
raised by various decisions coming 
from the First District Court of Ap- 
peal. Because we are dealing with a 
pretrial form that is to be used 
throughout the state, much time 
and effort is necessary to design a 
new product that will work. 

Although no significant changes 
have occurred in Ch. 440 since 1984, 
we are ever mindful that the Florida 
Legislature could come through 
with changes at any time. We are 
ready to address any such changes 
if necessary. 

Much of the work of the commit- 
tee was done behind the scene this 
year as we continue to prepare for 
our quadrennial rules review before 
the Florida Supreme Court. Susan 
Marvin, our Bar liaison, has done a 
tremendous job in this regard. My 
thanks also go to Nancy Cavey, vice 
chair, and John Marshall Kest, li- 
aison to the Board of Governors. As 
always, a special thanks to the mem- 
bers of the committee who freely 
gave their time and energy. 
KATHLEEN R. HupsoNn 
Chair 
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Administrative Law 


What Is a Bad Faith Administrative Petition? 


he First District Court 

of Appeal’s recent deci- 

sion in Friends of 

Nassau County, Inc., v. 
Nassau County, 25 Fla. L. Weekly 
D342 (Fla. lst DCA Feb. 2, 2000), 
revisited a commonly raised but 
unsettled theme: What constitutes 
a bad faith or frivolous adminis- 
trative petition under the Florida 
Administrative Procedure Act? 
Particularly, how should a court 
or administrative law judge deter- 
mine what constitutes a petition 
brought for an improper purpose? 
The Friends majority panel opin- 
ion, written by Judge Robert 
Benton, held that Judge Benton’s 
prior panel opinion in Procacci 
Commercial Realty, Inc. v. Depart- 
ment of Health and Rehabilitative 
Services, 690 So. 2d 603 (Fla. 1st 
DCA 1997), dictates an objective 
analysis. Conversely, Judge Philip 
Padovano’s dissent in Friends 
urged a subjective analysis of the 
bad faith claims in that case. This 
article examines the extant case 
law in trying to ascertain whose 
view might prevail. 


Current Relevant 
Administrative Statutes 
and Sanctions 

The current Florida APA contains 
two statutes, F.S. §§120.569(2)(e) 
and 120.595, which provide for at- 
torneys’ fees awards if an adminis- 
trative filing is “interposed for im- 
proper purposes.” Additionally, 
common law precedent discussed 
below indicates that a collateral 
civil claim for damages is available 
in extreme cases. While both stat- 
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How should a court 
or administrative law 
judge determine 
what constitutes a 
petition brought for 
an improper 
purpose? 


utes list nonexclusive examples of 
improper purposes, neither section 
explains the standard for determin- 
ing an improper purpose. 


Case Law 

¢ Friends of Nassau County 

In Friends, the Florida First Dis- 
trict Court of Appeal squarely faced 
the issue of how to interpret the 
APA’s sanctions statute at 
§120.57(1)(b)5 (now §120.569(2)(e)), 
addressing actions brought for an 
“improper purpose.” That statute 
stated (and in its current version 
substantially states) that anyone 
signing a pleading or other filing in 
an APA matter certifies: 
that he or she has read the pleading, 


motion or other paper and that, to the 
best of his or her knowledge, informa- 


tion, and belief formed after reason- 
able inquiry, it is not interposed for 
any improper purposes, such as to 
harass or to cause unnecessary delay 
or for frivolous purpose or needless 
increase in the cost of litigation. If a 
pleading, motion, or other paper is 
signed in violation of these require- 
ments, the hearing officer, upon mo- 
tion or the officer’s own initiative, 
shall impose upon the person who 
signed it, a represented party, or both, 
an appropriate sanction, which may 
include an order to pay the other party 
or parties the amount of reasonable ex- 
penses incurred because of the filing 
of the pleading, motion or other paper, 
including a reasonable attorney’s fee. 


The court heard the appeal by a 
§501(c)(3) corporation, its president 
and sole director, as well as their 
lawyers, of an administrative law 
judge’s sanctions under the above- 
noted statute. The appellant corpo- 
ration had opposed a St. Johns 
River Water Management District 
permit in the underlying §120.57 
(now §120.569) proceeding. The 
ALJ—and Judge Padovano in dis- 
sent—determined that the peti- 
tioner, its president, and its lawyers 
brought the action in bad faith. The 
majority disagreed and reversed as 
to the lawyers, agreed as to the pe- 
titioner and its president, and re- 
manded to determine appropriate 
sanctions against the petitioner and 
its president. 

The majority rejected the ALJ’s 
conclusion that sanctions were ap- 
propriate under a subjective bad 
faith theory. The court noted that 
one of the law firms representing 
the petitioner also represented the 
developer of a nearby proposed 
shopping mall, which the ALJ found 
would gain an economic advantage 
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over the applicant because of the 
delays caused by the administrative 
action. Nonetheless, the majority 
held that an objective bad faith stan- 
dard controlled: 

The use of an objective standard creates 
a requirement to make reasonable in- 
quiry regarding pertinent facts and ap- 
plicable law. In the absence of “direct 
evidence of the party’s and counsel’s 
state of mind, we must examine the cir- 
cumstantial evidence at hand and ask, 
objectively, whether an ordinary person 
standing in the party’s or counsel’s shoes 
would have prosecuted the claim.”! 


The majority found that the ap- 
plicant failed to show the petitions 
were objectively meritless, even 
though they agreed with the ALJ 
that the action raised serious ethi- 
cal issues. They determined that 
sanctions were not appropriate 
against the lawyers. The court did, 
however, find sanctions were 
proper against the corporate peti- 
tioner and its sole officer, who ad- 
mittedly signed the petition her 
lawyer placed before her without 
having first reviewed it. That cor- 
porate officer was an employee of 
a law firm that invested in the 
competing mall. 

In writing for the majority, Judge 
Benton cited to another opinion he 
wrote, Procacci Commercial Realty 
v. HRS, 690 So. 2d 603 (Fla. Ist DCA 
1997). In Procacci, Judge Benton 
used an objective analysis of then- 
extant §120.57(1)(b)10, which au- 
thorized an attorneys’ fees award if 
an appeal of administrative action 
were “frivolous, meritless, or an 
abuse of the appellate process.”* The 
Procacci court at footnote 9 con- 
ducted a lengthy analysis of whether 
to objectively determine an im- 
proper purpose. It cited Mercedes 
Lighting v. DGS, 560 So. 2d 272, 
277-78 (Fla. 1st DCA 1990), which 
concluded that an objective stan- 
dard applies.* 

Judge Padovano, in dissent, 
stated the appellants incorporated 
Friends of Nassau County, Inc., 
for the sole purpose of initiating an ad- 
ministrative action which they knew 
would be unsupportable at the time of 
filing. Friends . . . is not a public inter- 
est group as the name suggests, but 


rather it is a corporation comprised of 
individuals who are business competi- 


A reviewing ALJ or 
court must examine 
the facts to ascertain 
whether the 
objector’s challenge 
is brought for an 
improper purpose. 


tors of [the applicant]. The action in 
question was not brought to assert any 
legitimate environmental concern, but 
rather to delay the permitting process 
long enough to defeat [the applicant’s] 
opportunity for development. The appel- 
lants succeeded in this objective and 
then they voluntarily dismissed the ac- 
tion.* 

Of significance, the majority re- 
fused to hold that economic benefit 
of itself creates grounds for a bad 
faith claim. It stated that whether 
a petitioner might derive economic 
benefit from an administrative chal- 
lenge is irrelevant if a reasonable 
person could conclude that the peti- 
tion had “reasonably clear legal jus- 
tification.” 

One wonders how the majority 
would address a similar bad faith 
claim under a Chapter 163 chal- 
lenge. The Growth Management Act 
specifically notes that filing made 
for economic benefit or competitive 
advantage is brought for an im- 
proper purpose. Section 163.3215, 
for example, addressing develop- 
ment orders, additionally requires 
the initial complaint to be verified. 
Would the Friends court still hold 
that objective determination that a 
justiciable controversy exists pre- 
cludes a claim for sanctions against 
a petitioning economic competitor 
under §163.3215? 

Many practitioners have assumed 
§163.3215 requires a subjective 
analysis of the petitioner’s purpose. 
The improper purpose language in 
Chapter 163 parallels that in 
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§120.569, and formerly in §120.57. 
The vehement split between the 
majority and dissent in Friends 
means the issue is potentially 
open—perhaps even in the First 
District. 

Burke 

Burke v. Harbor Estates Associ- 
ates, 591 So. 2d 1034 (Fla. lst DCA 
1991), was the first major attorneys’ 
fees case under the current Florida 
APA. There, the First District held 
that determination of an improper 
purpose under then extant F.S. 
§120.59(6), governing award of fees 
for §120.57(1) actions, is generally 
an issue of fact. The court noted: 
The absence of direct evidence of a 
party’s intent does not convert the issue 
to a question of law. Indeed, direct evi- 
dence of intent may seldom be available. 
In determining a party’s intent, the 
finder of fact is entitled to rely upon per- 
missible inferences from all the facts and 


circumstances of the case and the pro- 
ceedings before him.® 


The above-noted language regard- 
ing indirect and circumstantial evi- 
dence of “intent” indicates a pre- 
sumptively objective analysis. The 
case’s precedential value is en- 
hanced when one examines the stat- 
ute at issue. The definition of “im- 
proper purpose” was substantially 
the same as that found in today’s 
§§120.569 and 120.595. It read: 

(e) For purpose of this subsection: 

1. “Improper purpose” means participa- 
tion in a proceeding pursuant to Section 
120.57(1) primarily to harass or to cause 
unnecessary delay or for frivolous pur- 
pose or to needlessly increase the cost of 
licensing or securing the approval of an 
activity. 

The Burke court noted: “A frivo- 
lous purpose is one which is of little 
significance or importance in the 
context of the goal of administrative 
proceedings. Mercedes Lighting & 
Electrical Supply, Inc. v. Depart- 
ment of General Services, 560 So. 2d 
272, 278 (Fla. 1st DCA 1990).”* De- 
spite the possibly subjective analy- 
sis indicated above, the Burke 
court’s citation to Mercedes implic- 
itly adopts that court’s objective 
standard. 


Analysis 
A core analysis in determining 
whether an action is frivolous is 


fil 


whether the claim is counter to 
settled law. One of the seminal ad- 
ministrative standing cases is in- 
structive. In Agrico v. Department 
of Environmental Regulation, 406 
So. 2d 478 (Fla. 2d DCA 1981), the 
Second District Court of Appeal held 
that business competitors claiming 
economic harm lacked standing un- 
der F.S. Ch. 403, which delegated 
environmental authority to the De- 
partment of Environmental Regula- 
tion (now the Department of Envi- 
ronmental Protection). The court 
held that the DER only had juris- 
diction to address environmental 
claims. In pertinent part, the court 
stated: 


Chapter 403 simply was not meant to 
redress or prevent injuries to 
competitor’s profit and loss statement. 
Third-party protestants in a chapter 403 
permitting procedure who seek standing 
must frame their petition for a section 
120.57 formal hearing in terms which 
clearly show injury in fact to interests 
protected by chapter 403. If their stand- 
ing is challenged in that hearing by the 
permit applicant and the protestants are 
then unable to show that their substan- 
tial environmental interests will be af- 
fected by the permit grant, the agency 
must deny standing and proceed on the 
permit directly with the applicant.’ 


Agrico has been long relied upon 
to establish that economic harm 
cannot support standing in an envi- 
ronmental administrative chal- 
lenge. Nonetheless, the opinion can- 
not be fairly read to bar an economic 
competitor from challenging an en- 
vironmental permit. Rather, the 
language cited above shows the 
court simply requires the economic 
competitor to show a legitimate en- 
vironmental injury. 

Agrico supports the Friends 
majority’s ruling that an economic 
benefit does not automatically ren- 
der a petition frivolous or in bad 
faith. The former decision indicates 
that a competitor may administra- 
tively challenge a permit, provided 
that it has a legitimate basis under 
the permitting criteria. The com- 
petitor must anticipate heightened 
scrutiny, however, regarding its 
purpose. 

For example, a competitor who 
challenges a project for deficiencies 
caused by the competitor might be 


walking a tightrope. A competitor 
that challenges a future land use 
map amendment to the local com- 
prehensive land use plan because of 
alleged transportation concurrency 
problems might be acting in good 
faith. A new project that would fur- 
ther overburden a clogged road 
might provide sufficient injury in 
fact. What then, if the concurrency 
deficit exists because of the object- 
ing competitor’s failure to provide 
infrastructure pursuant to a devel- 
opment order? 

Another example might be a com- 
petitor who challenges an environ- 
mental resource permit under F:S. 
Ch. 373 for alleged water quality 
impacts. That might be a surficially 
reasonable argument, but what if 
the objecting competitor’s dis- 
charges have led to existing water 
quality problems? Might the objec- 
tor face a bad faith claim for trying 
to compel the applicant to clean up 
the objector’s mess? 

A reviewing ALJ or court must 
examine the facts to ascertain 
whether the objector’s challenge is 
brought for an improper purpose. 
The Friends court, as buttressed by 
Agrico, indicates, it is not necessary 
to examine the objector’s subjective 
grounds. In fact, the Friends major- 
ity implies it is often problematic to 
determine the subjective basis. 

Decisions by the Fifth District 
Court of Appeal and the Florida 
Supreme Court regarding collateral 
damages claims against citizens in 
administrative proceedings further 
support Friends and Agrico. In 
Florida Fern Growers Assn. v. Con- 
cerned Citizens of Putnam County, 
616 So. 2d 562 (Fla. 5th DCA 1993), 
the Fifth District applied Londono 
v. Turkey Creek, 609 So. 2d 14 (Fla. 
1992), in addressing an agricultural 
association’s suit against a citizens’ 
group’s concerted challenges against 
water management permits to fern 
growers. The association claimed 
the petitioners maliciously and in- 
tentionally interfered with its mem- 
bers’ business relationships. The 
citizens’ group asserted First 
Amendment rights to petition the 
government trumped the growers’ 
claims. While the trial court agreed 


with the citizens’ group, the appel- 
late court reversed. 

The Fern Growers court found 
that the association alleged a cause 
of action against the citizens. The 
association asserted the citizens 
filed various “sham pleadings” 
against fern growers’ consumptive 
water use permits in an attempt to 
put the fern growers out of business. 
The court concluded that Londono 
prohibited an absolute privilege. 
Rather, the petitioners only enjoyed 
a qualified First Amendment privi- 
lege to petition their government. 
The privilege would be lost if it were 
abused. The relevant analysis re- 
quires factual review of “the mode, 
manner or purpose of their commu- 
nication.” A party may make other- 
wise defamatory statements to an 
administrative agency in an other- 
wise legitimate proceeding and 
maintain its qualified privilege. 
Nonetheless, “[E]xtending absolute 
immunity to such activities would 
seem to extend to these activities a 
broader protection than the Consti- 
tution itself guarantees. Florida’s 
Constitution provides that persons 
‘shall be responsible for the abuse’ 
of their free speech rights. Article I, 
§4, Florida Constitution.” 

The Fern Growers court agreed 
with Boehm v. American Bankers 
Ins. Group, Inc., 557 So. 2d 91 (Fla. 
3d DCA), rev. denied, 564 So. 2d 
1085 (Fla. 1990), that a tortious in- 
terference claim is only cognizable 
if malice is the sole basis for the ac- 
tion. This position appears consis- 
tent with Friends and Agrico. The 
court implicitly stated that a peti- 
tioner might properly derive a col- 
lateral benefit if it prevails, provided 
there is at least some merit to its 
stated claim. 


Conclusion 

The case law indicates that an 
objective standard applies. A peti- 
tioner generally may have an ulte- 
rior purpose, provided there is a le- 
gitimate claim within the 
jurisdiction of the agency. The 
Friends majority, however, appar- 
ently found the issue to be a close 
call there—even under a more le- 
nient objective review. 
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Left unanswered for now is how a 
court might review a sanctions 
claim against a competitor that is 
found to cause the deficiencies com- 
plained of in its petition. For ex- 
ample, as stated above, a competi- 
tor whose discharges led to the 
degraded water quality in a com- 
mon receiving waterbody may have 


a surficially valid claim, and 
thereby claim protection under 
Friends and Fern Growers. Under 
those facts, however, that competi- 
tor could well be sanctioned for try- 
ing to make the applicant pay for 
the petitioner’s own failure to meet 
regulatory standards. While the 
grounds may not be one of the spe- 
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cific examples cited in the statutes, 
those examples are not exclusive. 
The petitioning competitor argu- 
ably falls within the broad ambit 
of “improper purposes.” 

Further, Burke assumes an objec- 
tive standard primarily because of 
the difficulty in ferreting out direct 
evidence of bad faith. How does an 
ALJ handle that admittedly un- 
likely case where a petitioner with 
a surficially valid claim admits to 
an ulterior purpose? Friends and 
Fern Growers might suggest that 
the admission is irrelevant if there 
is a jurisdictionally sound, facially 
valid claim. Nonetheless, one won- 
ders how the ALJ could ignore a bla- 
tant admission of underlying im- 
proper purpose. 

Regardless, all of the reviewing 
courts acknowledge that improper 
purpose is an intensely fact spe- 
cific issue. It may be impossible, 
as well as imprudent, to try to es- 
tablish a single bright line test. In 
most administrative proceedings, 
the fact finder is in the best posi- 
tion to “know it” when he or she 
“sees it,” based on the facts and cir- 
cumstances of the particular mat- 
ter. 


! Friends, 25 Fla. L. Weekly D344 (ci- 
tations omitted). 

2 Procacci, 690 So. 2d at 608-09. 

3 Td. at 608 n.9. 

4 Friends, 25 Fla. L. Weekly D345. 

5 Burke, 591 So. 2d at 1037 (emphasis 
added). 

6 Td. at 1037 n.1. 

7 Agrico, 406 So. 2d at 482 (emphasis 
added). 

8 Fern Growers, 616 So. 2d at 570. 

Td. at 570. 
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Labor and Employment Law 


Deputy Court Clerks Can Now 
Collectively Bargain: Who’s Next? 


ecently, in Service Em- 

ployees International 

Union v. Public Em- 

ployee Relations Com- 
mission, 25 Fla. L. Weekly S34 (Jan. 
13, 2000), the Florida Supreme 
Court was asked to answer the fol- 
lowing certified question: “Are 
deputy clerks, unlike deputy sher- 
iffs, public employees within the 
contemplation of section 447.203(3), 
Florida Statutes?” 

In answering the certified ques- 
tion in the affirmative, the court 
appears to have ignited a union 
brushfire that is spreading through- 
out Florida. This article will ad- 
dress the Florida Supreme Court’s 
holding in Service Employees Inter- 
national and discuss its potential 
ramifications for thousands of ap- 
pointees and employees of constitu- 
tional officers in Florida, including 
deputy sheriffs. 


Murphy v. Mack 
and its Prodigy 

In Murphy v. Mack, 358 So. 2d 
822 (Fla. 1978), the Florida Su- 
preme Court was confronted for the 
first time with the question of 
whether appointees of a constitu- 
tional officer possessed collective 
bargaining rights under F.S. Ch. 
447, part II (“the act”).'! In Murphy, 
the Florida State Lodge, Fraternal 
Order of Police filed an amended 
petition for certification with the 
Public Employees Relations Com- 
mission seeking to represent cer- 
tain deputy sheriffs of the Palm 
Beach County Sheriffs Office for 
purposes of collective bargaining. 
The Osceola County Police Benevo- 


by Leonard J. Dietzen III 


Service Employees 
International has 
ramifications for 

thousands of 
appointees and 
employees of 
constitutional 
officers, including 
deputy sheriffs. 


lent Association also filed a petition 
for certification seeking to represent 
all deputy sheriffs of Osceola 
County Sheriff Ernest Murphy as 
their exclusive bargaining agent. 
Both Sheriff Heidtmen, Palm 
Beach County, and Sheriff Murphy, 
Osceola County, filed motions to dis- 
miss alleging, inter alia, that a sher- 
iff is not a public employer and the 
deputy sheriffs are not public em- 
ployees under the act. The motions 
were subsequently denied. On ap- 
peal, the First District Court of Ap- 
peal held that the sheriff is a public 
employer within the definition set 
forth in §447.203(2),? and further 
determined that although deputy 
sheriffs are officers, they are also 
public employees within the defini- 
tion of F.S. §447.203(3) (1975).* 


On appeal, the Florida Supreme 
Court in Murphy agreed with the 
lower court that sheriffs are “pub- 
lic employers.” More significantly, 
for purposes of this article, the court 
opined that deputy sheriffs are not 
“public employees” within the 
meaning of F.S. Ch. 447.203(3), in 
view of the fact that deputy sher- 
iffs hold office by appointment 
rather than employment and are 
vested with the same sovereign 
power as the sheriff, who is the chief 
law enforcement officer of the 
county. Additionally, the court 
noted in its analysis that deputy 
sheriffs have never been identified 
as public employees by state courts 
in the past. Because of their unique 
common law historical background, 
the court noted that there was only 
one way to change their status: “In 
the absence of language including 
deputy sheriffs within the defini- 
tion set forth in Chapter 447, 
Florida Statutes (1975), we find 
that they are not encompassed by 
the act.” 

Thus it was up to the legislature 
to specifically grant deputy sheriffs’ 
collective bargaining rights. 

The following year, in Ison v. 
Zimmerman, 372 So. 2d 431 (Fla. 
1979), the Florida Supreme Court 
once again held that deputy sher- 
iffs are not “public employees” 
within the contemplation of Ch. 
447, noting that deputy sheriffs 
were distinguished from other em- 
ployees of the sheriffs, such as sec- 
retaries. 

PERC followed the holdings in 
Murphy and Ison in Brevard County 
PBA v. Brevard County Sheriff's 
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Department, 7 FPER 12347 (PERC 
1981), in which the commission 
voided a certification covering 
Brevard County Sheriffs Office 
deputies that had been issued prior 
to the decisions in Murphy and Ison. 
The commission held that these two 
Florida Supreme Court rulings were 
dispositive of the public employee 
status of deputy sheriffs. The First 
District Court of Appeal affirmed 
the commission’s decision explain- 
ing that the determination in 
Murphy was not based simply on 
statutory construction, but also on 
interpretation of common law. In so 
ruling, the district court stated the 
deputies’ status, having arisen out 
of common law, could be changed 
only by legislative action via state 
statute or appropriate local govern- 
ment law.°® 

Not content with the Florida Su- 
preme Court’s determination re- 
garding their lack of collective bar- 
gaining rights, certain Florida 
deputy sheriffs sought class action 
relief in federal court. In Sikes v. 
Boone, 562 F. Supp. 74 (N.D. Fla. 
1983), aff'd mem, 723 F.2d 918 (11th 
Cir. 1983), the deputy sheriffs 
claimed that the Florida Supreme 
Court’s holding in Murphy violated 
the Equal Protection Clause of the 
14th Amendment to the U.S. Con- 
stitution in that similarly situated 
law enforcement officers are permit- 
ted to bargain collectively while 
deputies are not. They further al- 
leged that the court’s interpretation 
of the act in Murphy violated their 
right to collective bargaining guar- 
anteed them by Fla. Const. Art. I, 
§6. Rejecting both contentions, the 
federal district court noted that the 
Florida Supreme Court did not ar- 
rive at its determination in Murphy 
in an arbitrary fashion. Rather, as 
the court explained, “the court ex- 
amined the unique historical status 
of deputy sheriffs and concluded 
that they were not employees within 
the meaning of section 447.203, 
Florida Statutes. Deputy sheriffs 
are treated no differently than other 
appointees, that is, they do not have 
the right to engage in collective bar- 
gaining.”® For similar reasons the 
court rejected the deputies’ claims 


The Supreme 
Court’s refusal to 
extend the Murphy 
rationale to deputy 
clerks has touched 
off a flurry of 


union activity. 


under the Florida Constitution. 


Application to Other 
Constitutional Officers 

PERC, as well as Florida courts, 
had little difficulty in extending 
Murphy’s holding and rationale to 
the deputies of other constitutional 
officers. In Federation of Public 
Employees v. Public Employees Re- 
lations Commissions, 478 So. 2d 117 
(Fla. 4th DCA 1985), PERC and the 
Fourth District Court of Appeal de- 
termined that deputy clerks of the 
17th Judicial Circuit of Broward 
County were not public employees 
insofar as they were appointees pur- 
suant to statutory authority. Simi- 
larly, the rationale of Murphy was 
found applicable to appointed depu- 
ties of property appraisers in 
Florida Public Employees Counsel 
79, AFSCME v. Martin County Prop- 
erty Appraisers, 521 So. 2d 243 (Fla. 
1st DCA 1985). Finally, although 
not directly interpreting the act, the 
11th Circuit in Beauregard v. Olsen, 
84 F.3d 1402 (11th Cir. 1996), noted 
the significance of the appointee sta- 
tus of deputy tax collectors under 
Florida law. 


So What Happened? 

On April 1, 1997, Patricia O’Brian 
was fired from her job as a clerk VI 
by the clerk of the circuit court in 
Orange County. O’Brian claimed 
that she had accumulated a good 
work record and was fired because 
she had met with a union official, 
signed a card supporting the union, 
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and talked favorably about the 
union in the lunchroom with fellow 
workers. The clerk claimed that 
O’Brian had falsified time records. 
On Ms. O’Brian’s behalf, the Service 
Employees Internal Union filed an 
unfair labor practice charge with 
PERC pursuant to the act, which 
protects a public employee’s right to 
engage in collective bargaining ac- 
tivities. PERC summarily dismissed 
the charge, concluding that under 
existing case law deputy clerks are 
not considered “public employees” 
within the purview of the act. 

On appeal, the Fifth District 
Court of Appeal recognized the hold- 
ing in Murphy that deputy sheriffs 
are not “public employees,” but ques- 
tioned the wisdom of extending that 
holding to court clerks. The district 
court observed that employees of the 
clerk’s office, unlike deputy sheriffs, 
do not tote guns and their work is 
routine and involves little discre- 
tion.’ The court opined, “We recog- 
nize the logical extension of Murphy 
(from deputy sheriff to deputy clerk) 
made by the Federation court based 
on its interpretation of the Murphy 
holding.”’ For this reason, ‘he court 
affirmed. However, the court sug- 
gested that the Supreme Court might 
wish to consider the certified question 
as one of great public importance. 


Supreme Court Weighs in 

Are deputy clerks, unlike deputy 
sheriffs, public employees within the 
contemplation of F.S. §447.203(3)? 
The Florida Supreme Court un- 
equivocally answered the certified 
question in the affirmative.° 

In Service Employees Interna- 
tional, the court determined that 
when collective bargaining rights of 
public employees are at issue, the 
plain language of the act controls 
and applies across the board to all 
public workers, regardless of their 
job title. The court noted that 
“deputy” is not included in the list 
of statutory exemptions from the 
definition of public employee.'® The 
court further expressed that the 
“public employee/managerial em- 
ployee” dichotomy set forth in 
§447.203 is the bright line for de- 
termining coverage under part II. 


: 
} 


Accordingly, if an individual works 
as an employee in the ordinary sense 
of the word under the criteria set 
forth in §447.203(3),"! he or she is 
entitled to the protections of part II. 
If an individual works as a mana- 
gerial level employee under the cri- 
teria set forth in §447.203(4)! or 
falls within any of the other excep- 
tions listed in §447.203(3), the pro- 
tections of part II are inapplicable. 

Not content with its refusal to 
extend Murphy’s holding to deputy 
clerks of court, the court criticized 
Murphy’s rationale. The court sent 
signals such as: “a deputy in days 
of yore was an appointed official who 
could stand in the place of a prin- 
ciple for most purposes”; “times have 
changed”; “the court in Murphy ap- 
pears to have exhalted form over 
substance in contravention of the 
plain language and broad purpose 
of the act”; and “[t]he fact that 
deputy sheriff's are said to be ‘ap- 
pointed’ rather than ‘employed’ is of 
little import under Chapter 447— 
the definition of ‘public employee’ 
and section 447.203 draws no such 
distinction.”'* Despite the above 
criticism, the court did not overrule 
Murphy, but refused to extend that 
holding to deputy clerks. 


Law Enforcement 
Unions React 

Before the ink in Service Employ- 
ees International was dry, three law 
enforcement unions filed a total of 
seven representation certification 
petitions against the sheriffs for 
Flagler, Brevard, Palm Beach, and 
Pasco counties seeking to represent 
for purposes of collective bargaining 
various ranks of deputy sheriffs." 

PERC found each of the petitions 
sufficient based on its conclusion 
that: 
The Florida Supreme Court’s recent 
opinion in Service Employees Interna- 
tional Union, Local 16 AFL-CIO v. Pub- 
lic Employees Relations Commission, et 
al., No. SC. 99427 (Fla. January 13, 
2000) “casts doubt” as to the validity of 
its prior decision in Murphy v. Mack, 358 
So. 2d 822 (Fla. 1978), holding that 
deputy sheriffs are not public employ- 
ees. Therefore, we find this petition to 
represent deputy sheriffs for the purpose 
of collective bargaining sufficient in or- 
der to develop a record as to the depu- 


ties’ duties and responsibilities vis-a-vis 
the sheriff himself."® 


Is Murphy v. Mack 
Still Good Law? 

On March 6, 2000, the sheriff of 
Brevard County filed a petition for 
a writ of prohibition or, in the alter- 
native, a petition for review of 
nonfinal agency action in the Fifth 
District Court of Appeal. The peti- 
tion alleges that PERC has improp- 
erly asserted jurisdiction over the 
sheriffs appointed deputies, con- 
trary to Murphy’s holding, and that 
there is no other adequate remedy 
at law. On March 7, 2000, the Fifth 
District Court of Appeal entered an 
order directing the respondent, 
Coastal Florida PBA, to show cause 
why the petition should not be 
granted.'® PERC sua sponte filed a 
response to the show cause order 
suggesting that it is entitled to hold 
a hearing to determine its jurisdic- 
tion in light of the Supreme Court’s 
decision in Service Employees Inter- 
national. The Florida Coastal PBA 
took a more direct approach in its 
response to the order to show cause 
by contending that the Supreme 
Court’s decision in Service Employ- 
ees International did in fact overrule 
Murphy." The Coastal Florida PBA 
further argued, inter alia, that a 
hearing is necessary for PERC to 
take evidence to determine whether 
the deputies in question “work as 
employees in the ordinary sense of 
the word.”'® 

In his reply to the PERC and 
Coastal Florida PBA responses, the 
Brevard County sheriff asserted 
that both PERC and the union ig- 
nored the import of the Murphy 
mandate: only the legislature can 
change the status of deputy sheriffs. 
The sheriff further pointed out that 
not only has the legislature revis- 
ited Ch. 447.203 11 times since the 
Murphy decision, it has on two oc- 
casions expressly refused to grant 
collective bargaining rights to this 
unique law enforcement position.'® 

In 1993, the Florida Legislature 
amended the Police Officer Bill of 
Rights to include deputy sheriffs by 
name after the statute had been con- 
strued to exclude them. In enacting 


1993 Fla. Laws Ch. 19, the legisla- 
ture, however, added a provision 
that stated the law would not be con- 
strued to grant collective bargain- 
ing rights to deputy sheriffs.”° Simi- 
larly, in 1994 the legislature 
enacted F.S. §30.071, providing cer- 
tain appeal rights to deputy sher- 
iffs who allege political or dis- 
criminatory discharge. The act 
specifically provided that it did not 
grant to deputy sheriffs the right to 
collectively bargain.”! 

While the initial order to show 
cause has temporarily stayed the 
proceedings involving the Brevard 
County Sheriff’s Office, PERC has 
since entered orders staying the 
Palm Beach Sheriffs Office and 
Pasco County Sheriffs Office pro- 
ceedings pending the resolution by 
the Fifth District Court of Appeal.”” 


Conclusion 

The Supreme Court’s refusal to 
extend the Murphy rationale to 
deputy clerks has touched off a 
flurry of union activity. The final 
chapter in this saga has yet to be 
written. What can be said at this 
point is the following: Deputy court 
clerks now possess the right to col- 
lectively bargain under the act. Fur- 
thermore, it is a safe bet that depu- 
ties for all other constitutional 
officers except deputy sheriffs will 
also have the right to bargain col- 
lectively. Yet to be decided is 
whether the Florida Supreme Court 
will overturn Murphy and give col- 
lective bargaining rights to deputy 
sheriffs without action by the legis- 
lature. This issue may be resolved 
by an appeal of the Fifth District 
Court of Appeal’s decision on the 
petition for writ of prohibition or an 
appeal of PERC’s final order on the 
merits of the pending representation 
petitions. 


! Stat. ch. 447, part II implements 
the rights of public employees to collec- 
tively bargain under FLa. Const. art. 1, 
§6 as construed in Dade County Class- 
room Teachers’ Ass’n Inc. v. Ryan, 225 
So. 2d 903 (Fla. 1969). Fia. Const. art. 
1, §6 provides as follows: “§6. Right to 
work. The right of persons to work shall 
not be denied or abridged on account of 
membership or non-membership in any 
labor union or labor organization. The 


THE FLORIDA BAR JOURNAL/JUNE 2000 77 


ae 


right of employees, by and through a 
labor organization, to bargain collec- 
tively shall not be denied or abridged. 
Public employees shall not have the right 
to strike.” 

2 Fra. Stat. §447.203(2) (1975) defines 
a public employer as follows: “Public em- 
ployer’ or ‘employer’ means the state or 
any county, municipality, or special dis- 
trict or any subdivision or agency thereof 
which the commission determines has 
sufficient legal distinctiveness properly 
to carry out the functions of a public 
employer....” 

3 The term “public employee” is defined 
in Fia. Stat. §447.230(3) (1975) as:“Pub- 
lic Employee’ means any person, em- 
ployed by a public employer except: 

(a) Those persons appointed by the gov- 
ernor or elected by the people, agency 
heads, members of boards and commis- 
sions, 

(b) Those persons holding positions by 
appointment or employment in the or- 
ganized militia, 

(c) Those individuals acting as negotiat- 
ing representatives for employer au- 
thorities, 

(d) Those persons who are designated as 
managerial or confidential employees.” 

* Murphy, 358 So. 2d at 857. 

5 Southern Freightways v. Reed, 416 
So. 2d 26 (Fla. Ist D.C.A. 1982). 

® Sikes, 562 F. Supp. at 81. 

7 Service Employees International 
Union v. PERC, 720 So. 2d 290 (Fla. 5th 
D.C.A. 1998). 

8 Id. at 291. 

*° Service Employees International 
Union v. PERC, 25 Fla. L. Weekly 534 
(Fla. Jan. 13, 2000). 

1 Fra. Stat. §447.203(3) (1999) pro- 
vides: “Public employee’ means any per- 
son employed by a public employer except: 
(a) Those persons appointed by the Gov- 
ernor or elected by the people, agency 
heads, and members of boards and com- 
missions, 

(b) Those persons holding positions by 
appointment or employment in the or- 
ganized militia, 

(c) Those individuals acting as negotiat- 
ing representatives for employer au- 
thorities, 

(d) Those persons who are designated by 
the commission as managerial or confi- 
dential employees pursuant to criteria 
contained herein, 

(e) Those persons holding positions of 
employment with the Florida Legislature, 
(f) Those persons who have been con- 
victed of a crime and are inmates con- 
fined to institutions within the state. 
(g) Those persons appointed to inspec- 
tion positions in federal/state fruit and 
vegetable inspection service whose con- 
ditions of appointment are affected by 
the following: 

1. Federal license requirement. 

2. Federal autonomy regarding investi- 
gation and disciplining of appointees. 
3. Frequent transfers due to harvesting 
conditions, 

(h) Those persons employed by the Pub- 


lic Employees Relations Commission, 
(i) Those persons enrolled as graduate 
students in the State University System 
who are employed as graduate assis- 
tants, graduate teaching assistants, 
graduate teaching associates, graduate 
research assistants, or graduate re- 
search associates and those persons en- 
rolled as undergraduate students in the 
State University System who perform 
part-time work for the State University 
System. 

(j) Those persons who by virtue of their 
positions of employment are regulated 
by the Florida Supreme Court pursuant 
tos. 15, Art. V of the State Constitution.” 

2 Fra. Stat. §440.203(4) (1999) pro- 
vides: “Managerial employees’ are those 
employees who: 

(a) Perform jobs that are not of a rou- 
tine, clerical, or ministerial nature and 
require the exercise of independent judg- 
ment in the performance of such jobs and 
to whom one or more of the following 
applies: 

1. They formulate or assist in formulat- 
ing policies which are applicable to bar- 
gaining unit employees. 

2. They may reasonably be required on 
behalf of the employer to assist in the 
preparation for the conduct of collective 
bargaining negotiations. 

3. They have a role in the administra- 
tion of agreements resulting from collec- 
tive bargaining negotiations. 

4. They have a significant role in per- 
sonnel administration. 

5. They have a significant role in em- 
ployee relations. 

6. They are included in the definition of 
administrative personnel contained in s. 
228.041 (10). 

7. They have a significant role in the 
preparation or administration of budgets 
for any public agency or institution or 
subdivision thereof. 

(b) Serve as police chiefs, fire chiefs, or 
directors of public safety of any police, 
fire, or public safety department. Other 
police officers, as defined in s. 943.10 (1), 
and firefighters, as defined in s. 
663.30(1), may be determined by the 
commission to be managerial employees 
of such departments. In making such 
determinations, the commission shall 
consider, in addition to the criteria es- 
tablished in paragraph (a), the paramili- 
tary organizational structure of the de- 
partment involved. However, in 
determining whether an individual is a 
managerial employee pursuant to either 
paragraph (a) or paragraph (b), above, 
the commission may consider historic 
relationships of the employee to the pub- 
lic employer and to coemployees.” 

18 Service Employees International, 25 
Fla. L. Weekly at S35. 

4 Coastal Florida Benevolent Associa- 
tion, Inc. v. Flagler County Sheriff's Of- 
fice (deputies) RC-2000-002; Coastal 
Florida Benevolent Association, Inc. v. 
Flagler County Sheriff's Office (corporal/ 
sergeant) RC-2000-003; Coastal Florida 
Police Benevolent Association, Inc. v. 
Brevard County Sheriff's Office (deputy/ 
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field training office/corporal and ser- 
geant) RC-2000-13; Palm Beach County 
Police Benevolent Association, Inc. v. 
Palm Beach County Sheriff's Office (lieu- 
tenant) RC-2000-10; Palm Beach County 
Police Benevolent Association, Inc. v. 
Palm Beach County Sheriff's Office 
(deputy sheriff/corporal/sergeant) RC- 
2000-15; Florida State Lodge Fraternal 
Order of Police, Inc. v. Pasco County 
Sheriff's Office (corporal/detectives/ 
deputies/correctional corporal and cor- 
rectional deputies) RC-2000-17; Florida 
State Lodge Fraternal Order of Police, 
Inc. v. Pasco County Sheriff's Office (ser- 
geants/lieutenants/correctional ser- 
geant/correctional lieutenant) RC-2000- 
18.Additionally, a support staff 
representation petition was also filed by 
the FOP with PERC. Florida State Lodge 
Fraternal Order of Police, Inc. v. Pasco 
County Sheriff's Office RC-2000-19. (sec- 
retary/clerk/switchboard operator/ac- 
countant II/computer programmer/dis- 
patcher/mechanics/dispatcher 
supervisor/printer/crime scene techni- 
cians/protective investigators). 

15 Tdentical Notice of Sufficiencies were 
issued by PERC in RC-2000-002, RC- 
2000-003, RC-2000-013, RC-2000-10, 
RC-2000-15, RC-2000-17, RC-2000-18. 

16 Phillip B. (Phil) Williams, Etc. v. 
Coastal Florida Police Benevolent, Etc., 
Case No. 5D00-618. 

17 Respondent’s Response to Order to 
Show Cause (March 20, 2000), Case No. 
5D00-618. 

8. 

19 Petitioner’s Reply to Response from 
Respondent and Public Employees Re- 
lations Commission (March 28, 2000), 
Case No. 5D00-618. 

20 Fra. Stat. §112.535 (1995). 

21 Fia. Stat. §30.071(3) (1995). 

22 Florida State Lodge FOP, Inc. v. 
Pasco County Sheriff's Office, RC-2000- 
017 and RC-2000-018 (PERC March 28, 
2000); Palm Beach PBA, Inc. v. Palm 
Beach County Sheriff's Office, RC-2000- 
010 and RC-2000-15 (PERC March 23, 
2000); Coastal Florida PBA, Inc. v. 
Brevard County Sheriff's Office, RC- 
2000-013 (PERC March 10, 2000). 
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Public Interest Law 


How Free Is the Speech of Public School Students? 


n 1996, a Broward County 

high school art student sued 

the school board after her 

principal removed her sexu- 
ally suggestive sculpture from a 
public display within the school.' In 
1997, a Palm Beach County middle 
school student sued the school 
board after her principal removed 
her science fair project (concerning 
the durability of condoms) from a 
public display.” In 1998, in the cel- 
ebrated case of the “Killian Nine,” 
nine Miami-Dade County high 
school students were expelled and 
arrested as a result of their distri- 
bution, at school, of a 20-page book- 
let (ironically entitled First Amend- 
ment) which contained some 
allegedly racist material, some 
sexually suggestive material, and 
material that school officials inter- 
preted as threatening the life of the 
principal.* Early in 1999, in a case 
arising outside of Florida, a Michi- 
gan high school student sued her 
school board because she could no 
longer legally wear her pentagram 
(a symbol of her Wicca beliefs) af- 
ter the adoption of a new rule bar- 
ring students from wearing or dis- 
playing various kinds of clothing 
and symbols thought to be associ- 
ated with gangs, cults, and racist 
groups.‘ 

In each of these cases (and many 
more), the student believes that his 
or her rights under the First 
Amendment have been violated. 
Have they? 

The answer is far from clear. 
While no judicial decision known to 
this author has acknowledged it, 
there is a stunning lack of certainty 


by Marc Rohr 


There is a stunning 
lack of certainty and 
Clarity in the law 
governing the rights 
of public school 
students to engage 
in expressive activity 
on school premises. 


and clarity in the law governing the 
rights of public school students to 
engage in expressive activity on 
school premises. Students win some 
of these cases, and lose others. One 
reason this is so is that two differ- 
ent courts may take two very dif- 
ferent approaches to resolving the 
same kind of dispute. I will try to 
explain why. 

In 1969, the U.S. Supreme Court 
decided the granddaddy of student- 
speech cases, Tinker v. Des Moines 
Independent Community School 
District, 393 U.S. 503 (1969). The 
Court held that, in the absence of 
any showing that the students’ ex- 
pression posed a genuine threat of 
disruption of the educational pro- 
gram of the schools, high school and 
junior high school students were 


constitutionally entitled to attend 
classes while wearing black 
armbands to protest American in- 
volvement in Vietnam. Justice 
Fortas wrote for the majority, and 
his opinion included these arguably 
important statements: 


First Amendment rights, applied in 
light of the special characteristics of the 
school environment, are available to 
teachers and students. It can hardly be 
argued that either students or teachers 
shed their constitutional rights to free- 
dom of speech or expression at the 
schoolhouse gate . . . . School officials 
do not possess absolute authority over 
their students . . . The principal use to 
which the schools are dedicated is to 
accommodate students during pre- 
scribed hours for the purpose of certain 
types of activities. Among those activi- 
ties is personal intercommunication 
among the students. This is not only an 
inevitable part of the process of attend- 
ing school; it is also an important part 
of the educational process. A student’s 
rights, therefore, do not embrace merely 
the classroom hours. When he is in the 
cafeteria, or on the playing field, or on 
the campus during the authorized 
hours, he may express his opinions . . . 
if he does so without “materially and 
substantially interfer[ing] with the re- 
quirements of appropriate discipline in 
the operation of the school” and with- 
out colliding with the rights of others . . 
. . But conduct by the student, in class 
or out of it, which for any reason... 
materially disrupts classwork or in- 
volves substantial disorder or invasion 
of the rights of others is, of course, not 
immunized by the constitutional guar- 
antee of freedom of speech. 


Id. at 506, 511, 512-13. 

Tinker, then, seemed to put forth 
a “material disruption” standard for 
evaluating the constitutionality of 
restrictions on student expression 
in the public schools. 

A very different approach was 
taken by the Supreme Court in the 
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next case it decided involving stu- 
dent speech, Bethel School District 
No. 403 v. Fraser, 478 U.S. 675 
(1986). Fraser was punished as a 
result of a sexually suggestive 
speech he delivered at a school as- 
sembly. The Supreme Court upheld 
the action of the school district. 
Chief Justice Burger, writing for the 
majority, relied on the following ra- 
tionale, which was in no way tied to 
the Tinker “material disruption” 
standard: 


“[(P]jublic education must prepare pupils 
for citizenship in the Republic... . It 
must inculcate the habits and manners 
of civility as values . . . indispensable to 
the practice of self-government in the 
community and the nation.” [T]hese 
“fundamental values” must . . . take into 
account consideration of the sensibilities 
of others .. .. The undoubted freedom to 
advocate unpopular and controversial 
views in schools and classrooms must be 
balanced against society’s 
countervailing interest in teaching stu- 
dents the boundaries of socially appro- 
priate behavior. . . . Surely it is a highly 
appropriate function of public school 
education to prohibit the use of vulgar 
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and offensive terms in public discourse . 
. .. The inculcation of these values is 
truly “the work of the schools.” . . . The 
determination of what manner of speech 
in the classroom or school assembly is 
inappropriate properly rests with the 
school board. 


Id. at 681, 683. Accord, Poling v. 
Murphy, 872 F.2d 757 (6th Cir. 
1989). 

Chief Justice Burger quoted (with 
approval) a federal judge who, re- 
ferring in another case to the pro- 
fane words that had appeared on a 
jacket in the case of Cohen v. Cali- 
fornia, 403 U.S. 15 (1971), asserted 
that “the First Amendment gives a 
high school student the classroom 
right to wear Tinker’s armband, but 
not Cohen’s jacket.”° 

To what extent was Tinker modi- 
fied by Fraser? Was the logic of the 
Court’s reasoning in Fraser confined 
to student expression in the context 
of school-sponsored events like stu- 
dent assemblies (the actual setting 
in Fraser itself), or did it extend to 
all student expression occurring on 
school premises? At least two federal 
appellate courts (one in dictum) 
have stated that Fraser allows 
school officials to ban all “indecent 
or vulgar” speech on school pre- 
mises, even outside the context of 
school-sponsored activities.® (In 
each case, however, one member of 
the panel disagreed with that con- 
clusion.)’ 

At this point another important 
component of the modern law of free- 
dom of speech must be brought into 
play. Beginning in the mid-1970s, 
in a series of cases involving claims 
by citizens of a First Amendment 
right of access to gevernmentally 
controlled properties and channels 
of communication for the sake of 
engaging in expressive activity 
therein,® the Supreme Court asked 
a threshold question: Was the prop- 
erty (or channel of communication) 
a “public forum,” such that (as in the 
case of public streets, sidewalks, and 
parks) there was a presumptive 
right of access to such property for 
the purpose of speech? The antith- 
esis of the public forum, the so-called 
“nonpublic forum,” is a governmen- 
tally controlled property (e.g., a mili- 
tary base®) that can be made com- 
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pletely “off limits” for expressive 
activity by citizens. The government 
will be held to a fairly low level of 
judicial scrutiny when it restricts 
speech in a “nonpublic” forum: The 
government need only act “reason- 
ably” and avoid discrimination on 
the basis of a speaker’s viewpoint."° 
The determinant of whether a non- 
traditional forum has been made a 
“public forum” for speech, mean- 
while, is the government’s intent to 
do so.'' The theory underlying this 
doctrine was perhaps best ex- 
pressed, long ago (pre-Tinker, in 
fact), in a case that preceded the 
development of the doctrine: “The 
State, no less than a private owner 
of property, has power to preserve 
the property under its control for the 
use to which it is lawfully dedi- 
cated.” 

Because Tinker was decided prior 
to the Supreme Court’s development 
of its “public forum” doctrine, the 
Court did not ask, in Tinker, 
whether the premises of a public 
school (or any part thereof) was or 
was not a “public forum” available 
for student expression. By the time 
of the Fraser decision 17 years later, 
the “public forum” doctrine was well 
established, yet no mention of it was 
made in Fraser. (Of course, since 
Fraser’s First Amendment chal- 
lenge was rejected anyway, the 
omission of any reference to the pub- 
lic forum concept made no difference 
to the result.) Having developed the 
public forum doctrine, post-Tinker, 
should the Court have begun to ap- 
ply it within the public school set- 
ting? (Had the Court implicitly done 
so, in Tinker, and answered affirma- 
tively?) 

In its next such case, Hazelwood 
School District v. Kuhlmeier, 484 
U.S. 260 (1988), it did so explicitly 
for the first time. The case involved 
a high school newspaper that was the 
product of a high school journalism 
class. The journalism teacher exer- 
cised a great deal of control over the 
content of the newspaper, as did the 
high school principal, whose censor- 
ship of some articles that he deemed 
inappropriate gave rise to the law- 
suit filed by some of the students who 
served on the newspaper staff. Their 
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First Amendment challenge was un- 
successful. The majority of the Su- 
preme Court, speaking through Jus- 
tice White, asked “whether [the 
newspaper] may appropriately be 
characterized as a forum for public 
expression,” and found that it could 
not be so characterized. 

Instead, [school officials] “reserved the fo- 
rum for its intended purpose,” ... as a 
supervised learning experience for jour- 
nalism students. Accordingly, school offi- 
cials were entitled to regulate the contents 
of [the newspaper] in any reasonable man- 
ner .... It is this standard, rather than 
our decision in Tinker, that governs this 
case .... [W]e hold that educators do not 
offend the First Amendment by exercis- 
ing editorial control over the style and con- 
tent of student speech in school-sponsored 
expressive activities so long as their ac- 
tions are reasonably related to legitimate 
pedagogical concerns. 


Here, in the majority’s view, they 
were. 

Would the Tinker standard sur- 
vive, and somehow coexist with the 
more deferential rule of Hazelwood? 
So it seems; Justice White expressly 
addressed the distinction between a 
case of the Hazelwood kind, involv- 
ing student speech within the con- 
text of a school-sponsored publica- 
tion, and a case of the Tinker kind, 
which involves “educators’ ability to 
silence a student’s personal expres- 
sion that happens to occur on the 
school premises.”'* Educators, he 
stated, “are entitled to exercise 
greater control over” the former kind 
of student expression.’® 

In accordance with Justice 
White’s reasoning in Hazelwood, 
lower courts have rejected First 
Amendment claims by students 
when the student expression oc- 
curred in the context of required or 
invited curricular submissions or 
other school-sponsored activities. '® 

In the examples with which I be- 
gan this article, then, it can be ar- 
gued that the disputes involving the 
sculpture and the science project 
should be governed by the 
Hazelwood standard, while the 
“Killian Nine” and pentagram dis- 
putes should be governed by the 
Tinker “material disruption” stan- 
dard. (But, again, has Fraser modi- 
fied Tinker to the extent that Fraser 
should govern the “Killian Nine”- 


type conflict?) 

But the allocation of judicial 
tests to differing scholastic set- 
tings may not be as simple as the 
preceding paragraph suggests. For 
Hazelwood’s application of the 
“public forum” concept in the pub- 
lic high school setting raises the 
larger question of whether, Tinker 
notwithstanding, the “public fo- 
rum” inquiry must now be made 
(as a threshold question) in every 
case involving student expression 
on the premises of a public 
school—including cases just like 
Tinker. The potential consequence 
of doing so is that, if a court con- 
cludes, as in Hazelwood, that the 
school system did not intend to cre- 
ate a “public forum” for student 
speech, then the standard used to 
determine the constitutionality of 
the school system’s restriction of 
student speech will be (absent any 
forbidden viewpoint discrimina- 
tion) a “reasonableness” stan- 
dard'’—which probably allows a 
school board far more latitude 
than does a “material disruption” 
standard. 

It is interesting to note, at this 
point, that the Supreme Court ap- 
plied its “public forum” doctrine in 
a case involving a group of public 
university students, which had 
sought to use university facilities for 
its meetings, where the state uni- 
versity had rejected the group’s re- 
quest because it was a group orga- 
nized for the purpose of religious 
speech and worship." A later deci- 
sion applied the same analysis in 
the context of a community group 
that sought access, for expressive 
purposes, to public school facilities 
after hours,’ and still another indi- 
cated that that analysis was appro- 
priate in the context of a group of 
public university students which 
sought funding (on an equal basis 
with other student groups) for a re- 
ligious publication.” 

As a result of those Supreme 
Court rulings, lower courts have 
applied “public forum” analysis in 
cases involving groups of high school 
students seeking access to public 
school facilities, for the purpose of 
holding meetings or similar events.” 


Can cases involving group requests 
for access to school facilities, for the 
purpose of holding meetings before 
or after school hours, be adequately 
distinguished—with regard to the 
appropriateness of applying “public 
forum” analysis—from cases involv- 
ing expressive acts, during school 
hours, by individual students or 
groups of students? Arguably they 
cannot. 

Even if “public forum” analysis is 
required in every case involving stu- 
dent speech, however, can it be cred- 
ibly argued that the Supreme Court 
already decided that public school 
premises do, in general, constitute 
an “open forum” for student speech, 
by virtue of the statement in Tinker, 
quoted above, that a public school 
is dedicated, in part, to “personal 
intercommunication” among stu- 
dents? That is a possible resolution 
of the matter, but it would seem to 
run counter to the later-established 
principle that the existence vel non 
of a designated public forum de- 
pends in each instance on the intent 
of the government agency which con- 
trols the property.” 

How have lower federal courts 
dealt with this conundrum, subse- 
quent to the Supreme Court’s deci- 
sion in Hazelwood, in student 
speech cases that do not involve 
school-sponsored publications or 
programs? At least one federal court 
of appeals has deemed it appropri- 
ate to apply “public forum” analysis 
in such cases” (concluding each time 
that no “public forum” had been cre- 
ated), while two other courts of ap- 
peals have not done so (and have not 
even openly considered doing so).** 
Conversely, at least a handful of fed- 
eral district courts have expressly 
declined to apply “public forum” 
analysis in such cases, relying on 
the suggestion in Hazelwood that 
the Tinker standard is to apply out- 
side the context of “school-spon- 
sored” publications and events.” (A 
number of other district courts ap- 
parently have not considered the 
question.) 

Aside from the “public forum” 
complication, how have post- 
Hazelwood student speech claims 
fared in the federal courts? The re- 
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sults have been quite mixed. 

The bulk of the reported decisions 
can be placed in two categories: 1) 
cases involving the distribution by 
students, on school grounds, of writ- 
ten materials (often religious in na- 
ture) produced off-campus; and 2) 
symbolic speech cases, involving the 
wearing or display of objectionable 
buttons, clothing, or flags.” 

A typical feature of the former 
category of case is a requirement 
that official approval be obtained in 
advance of the distribution of writ- 
ten materials. In the cases involv- 
ing bans on distribution of written 
materials, those courts which 
deemed the Tinker “material disrup- 
tion” standard to be applicable have 
struck down, as invalid prior re- 
straints, requirements that stu- 
dents submit materials to school of- 
ficials and obtain their approval in 
advance of distribution.”’ In the 
words of Judge Merhige of the 
Middle District of Florida: 
Following Tinker, a school seeking to 
impose a content-based prior restriction 
on student speech must show that the 
restricted speech would materially and 
substantially interfere with school op- 
erations or with the rights of other stu- 
dents. Mere fear of possible interference 
is not sufficient to sustain a content- 


based prior restraint on student 
speech.” 


(Even a court that did not employ 
the Tinker standard struck down a 
flat ban on the distribution of reli- 
gious materials on school premises, 
deeming such a prohibition to be 
impermissible viewpoint discrimi- 
nation.” But that same court upheld 
a ban on the distribution of written 
material “which is primarily pre- 
pared by nonstudents,” finding that 
prohibition reasonable under 
Hazelwood.) 

In contrast, predistribution re- 
view requirements have been up- 
held by courts applying the 
Hazelwood standard (because of 
the absence of a public forum), pur- 
suant to which a prior restraint 
may be found reasonable (as it was 
in Hazelwood itself).*° In the pro- 
cess of so holding, the Seventh Cir- 
cuit panel raised (but did not de- 
cide) the question of whether 
elementary school students enjoy 


any First Amendment rights,*' and 
suggested, more generally, that, 
under the Hazelwood reasonable- 
ness standard, “a school need not 
tolerate student expression of 
viewpoints which are fundamen- 
tally ‘inconsistent with its basic 
educational mission.” 

With regard to bans on symbolic 
speech in the public school setting, 
the results have also been mixed. 
The good news for students, how- 
ever, is that almost all of the fed- 
eral courts responsible for reported 
decisions in this context have uti- 
lized the Tinker “disruption” stan- 
dard. (The one court that did not do 
so chose instead to use the test em- 
ployed—at least sometimes—in 
symbolic speech cases generally, dis- 
tinguishing Tinker as a case involv- 
ing symbolic political speech, 
whereas the case at hand involved 
a challenge to a “no-hats” policy by 
a student who wanted, for cultural 
reasons, to wear a headwrap at all 
times.** The court upheld the policy.) 
Courts using the Tinker standard 
have struck down a dress code which 
banned clothing that referred to a 
professional sports team or college,** 
and another which banned “gang- 
related” apparel (as applied to plain- 
tiffs’ rosaries).*° But another court 
upheld the validity of a dress code 
which barred the wearing of cloth- 
ing that advocates the use of alco- 
hol (but held that the code could not 
be validly applied to plaintiffs’ T- 
shirts).*° 

In a case decided by the Ninth 
Circuit Court of Appeals, two high 
school students had been suspended 
because, during a teachers’ strike, 
they wore buttons to school which 
displayed phrases such as “I’m not 
listening scab” and “Scab we will 
never forget.” Their complaint had 
been dismissed by the district court, 
which had found that the slogans on 
the buttons were offensive (relying 
on the Fraser decision) and inher- 
ently disruptive. The appellate court 
disagreed on both counts, and rein- 
stated the complaint.*’ 

But when students have brought 
Confederate flags (in various forms) 
to school, they have not fared as 
well; evidence of conflict between the 
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flag-bearers and students offended 
by the flag has allowed courts, us- 
ing the Tinker “disruption” stan- 
dard, to reject First Amendment 
claims in this context.** 

An interesting variation on this 
theme is the subject of ongoing liti- 
gation, as of this writing, in our own 
11th Circuit Court of Appeals, in a 
case called Denno v. School Board 
of Volusia County, 182 F.3d 780, 
vacated for rehearing, 193 F.3d 1178 
(11th Cir. 1999). A high school stu- 
dent, suspended for displaying a 
Confederate flag to friends during 
an outdoor lunch break at school, 
sued two assistant principals for 
damages for violating his civil 
rights. The defendants raised the 
defense of qualified immunity, 
which would not be available to 
them if they violated clearly estab- 
lished rights of which reasonable 
persons in their position would have 
known. The district court dismissed 
the complaint on the basis of the 
qualified immunity defense, but the 
Court of Appeals reversed that rul- 
ing, concluding “that Denno’s com- 
plaint, if its allegations ... are ac- 
cepted as true, adequately alleges 
that there would have been no rea- 
sonable fear of disruption on the 
part of school officials. We therefore 
conclude that Denno’s complaint 
describes actions with respect to 
which Tinker has clearly established 
a student’s First Amendment 
right.”°° 

But one judge dissented on this 
point, noting the absence of “any 
case clearly establishing the unrea- 
sonableness of a school official’s be- 
lief that the display of a Confeder- 
ate flag in a racially integrated 
school in the Deep South might lead 
to material disruption.”*° In October 
1999, the ruling was vacated, and 
set for rehearing. We can only won- 
der, at this point, as to the grounds 
on which the judges of the 11th Cir- 
cuit were moved to reconsider this 
ruling; was the court concerned only 
with the correctness of the panel’s 
application of Tinker to this fact 
pattern, or is the court inclined to 
reconsider its overall approach to 
student speech cases? 

We shall see. O 
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he traditional IRA (indi- 

vidual retirement ac- 

count) provides opportuni- 

ties for tax-deferred in- 
vestment growth, which benefits 
the holder and ultimate beneficia- 
ries of the account. This article fo- 
cuses on maximizing tax deferral 
from IRAs by illustrating how that 
tax deferral can continue after the 
death of the IRA holder. 


Required Beginning Date 

The tax deferral consequences 
depend in part on a concept called 
the required beginning date (RBD). 
The RBD is April 1 of the year after 
the IRA holder turns age 70°.' Af- 
ter the IRA holder’s RBD, he must 
take certain minimum required dis- 
tributions from his IRA. This is 
important because the tax deferral 
opportunities change after the IRA 
holder’s RBD. 


Naming a Beneficiary 

The tax deferral opportunities 
offered by an IRA depend not only 
on the RBD of the IRA holder, but 
also on whom the IRA holder names 
as beneficiary. The least favorable 
tax deferral opportunities usually 
occur where the IRA holder names 
no beneficiary. It should be noted 
that the default beneficiary under 
most IRA agreements is the IRA 
holder’s estate. Therefore, if the IRA 
holder names no beneficiary and the 
default beneficiary is the IRA 
holder’s estate, then on the RBD, 
distributions will be based on the 
IRA holder’s single life expectancy.” 
Also, if the IRA holder dies prior to 
his RBD, the IRA must distribute 
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Tax Law 


Getting the Most Tax Deferral 
From the Traditional IRA 


by Raimond N. Tullius 


Although not widely 
understood, the 
traditional IRA 
provides 
considerable 
opportunities for 
tax deferral. 


all its assets to the IRA holder’s es- 
tate by the December 31 of the fifth 
year after the year of the IRA 
holder’s death.* 

Naming a beneficiary provides 
longer tax deferral only if the IRA 
holder names the beneficiary before 
his RBD. The naming of a benefi- 
ciary may result in distributions 
made over the joint life expectancy 
of the IRA holder and his benefi- 
ciary.‘ In this case, the minimum 
required distributions may be 
smaller. As a result, the tax defer- 
ral is greater than where distribu- 
tions are made over the single life 
expectancy of the IRA holder. Al- 
though naming a younger non- 
spouse beneficiary allows for 
greater tax deferral, naming a 
younger spouse as beneficiary pro- 


vides the greatest possible tax de- 
ferral. 


IRA Holder Dies 
Before His RBD 

If the IRA holder dies before his 
RBD and names a beneficiary, he 
may provide that the assets of the 
IRA will be distributed over the 
single life expectancy of the benefi- 
ciary.© The tax deferral is greater 
than under the default rule requir- 
ing that the IRA distribute all its 
assets by December 31 of the fifth 
year after the IRA holder’s death. 

If the IRA holder names a non- 
spouse beneficiary, the IRA must 
begin distributions by December 31 
of the year after the IRA holder’s 
death.® But if the IRA holder names 
a spouse beneficiary, distributions 
may begin as late as December 31 
of the year in which the IRA holder 
would have attained age 70°.’ 
Therefore, by naming a spouse ben- 
eficiary, the IRA holder can maxi- 
mize the tax deferral offered by the 
IRA. 

If the IRA holder dies before his 
RBD and names a spouse benefi- 
ciary, the spouse beneficiary may 
treat the IRA as her own IRA and 
roll it over into an IRA in her own 
name. This rollover option is avail- 
able only to spouse beneficiaries. 
This is because an “inherited” IRA, 
which is not eligible for such a 
rollover, is defined as an IRA ac- 
quired as a result of the death of 
the IRA holder by anyone other 
than the spouse of the IRA holder.® 
Therefore, the spouse beneficiary 
has the rollover option available to 
her because the decedent’s IRA is 


not treated as an “inherited” IRA for 
federal income tax purposes. 


IRA Holder Dies 
After His RBD 


Death of 
IRA Holder 


Timing of Distributions 
Spouse Beneficiary Nonspouse Beneficiary 


No Beneficiary 


Before RBD All TRA assets 
must be 


distributed within 


Begin at decedent’s Begin one year 
RBD or at spouse’s after death of IRA 
RBD after a holder over 


If the IRA holder dies after his 
RBD and names a spouse benefi- 
ciary, the tax deferral is the great- 
est. If the IRA holder dies after his 
RBD and names a nonspouse ben- 
eficiary, the IRA must distribute its 
assets at least as rapidly as under 
the method being used at the time 
of the IRA holder’s death.'° In other 
words, if the IRA was making dis- 
tributions based on the joint life ex- 
pectancy of the IRA holder and the 
non-spouse beneficiary before the 
death of the IRA holder, then the 
IRA would continue to make such 
distributions after the death of the 
IRA holder. 

In contrast, if the IRA holder dies 
after his RBD and names a spouse 
beneficiary, the spouse may treat 
the IRA as her own IRA and roll it 
over into an IRA in her own name."! 
In this case, the spouse beneficiary 
must receive distributions only af- 
ter her RBD. Once again, the IRA 
holder can maximize the tax defer- 
ral offered by the IRA by naming a 
spouse beneficiary. 


Spouse Can Name a 
Beneficiary Too 

A spouse beneficiary who rolls 
over the decedent’s IRA into an IRA 
in her own name may also name 
beneficiaries with respect to the new 
IRA, so long as she does so before 
her RBD."” Therefore, a beneficiary 
spouse can name her children as 
beneficiaries provided that she does 
so before her RBD. 

An example best illustrates this 
rule. Let us suppose that an IRA 
holder named Harold has a spouse 
named Samantha and a young 
daughter named Debbie. When 
Harold dies after his RBD, 
Samantha rolls over his IRA into an 
IRA in her own name. 

Samantha can name Debbie as 
the nonspouse beneficiary of her 
IRA. As a result, Samantha would 
receive distributions over the joint 
life expectancy of herself and 
Debbie. Because of the resulting 


rollover 


beneficiary’s single 
life expectance 


five years of death 
of IRA holder 


After RBD 


Begin at spouse’s 
RBD after a 
rollover 


Continue at least 
as rapidly as 
under the method 
being used at 

IRA holder’s death 


Continue at least 
as rapidly as 
under the method 
being used at 

IRA holder’s death 


slower rate of the distributions from 
her IRA, the tax deferral achieved 
in this case is greater. 

There is one complication, but 
only in the short term. So long as 
Samantha is alive, Debbie is 
deemed to be no more than 10 years 
younger than Samantha." After the 
death of Samantha, this rule would 
no longer apply and the distribu- 
tions made to Debbie would be based 
on the actual joint life expectancy 
of Samantha and Debbie, as deter- 
mined at Samantha’s RBD and as 
adjusted for the years that have 
elapsed since then. The net effect of 
this complication may be that even 
greater tax deferral occurs after the 
death of Samantha, the initial 
spouse beneficiary. 


A Word About Roth IRAs 

Unlike a holder of a traditional 
IRA, a Roth IRA holder does not 
have an RBD. This is because the 
Roth IRA holder is not required to 
receive any distributions from his 
Roth IRA during his lifetime.‘ As a 
result, the opportunities for tax-free 
investment growth offered by a Roth 
IRA are similar to the tax deferral 
opportunities offered by a tradi- 
tional IRA in which the holder of the 
traditional IRA dies before his 
RBD."® 

For example, if the Roth IRA 
holder dies and names a beneficiary, 
the beneficiary may elect distribu- 
tion of the Roth IRA assets over her 
own single life expectancy."* If the 
beneficiary makes this election, 
then the tax-free investment growth 


is much greater than under the de- 
fault rule requiring that the Roth 
IRA distribute all its assets by De- 
cember 31 of the fifth year after the 
Roth IRA holder’s death. 

If the Roth IRA holder names a 
nonspouse beneficiary, the Roth IRA 
must begin distributions by Decem- 
ber 31 of the year after the Roth IRA 
holder’s death.'’ Just as with tradi- 
tional IRAs, the Roth IRA holder can 
maximize tax-free investment 
growth by naming a spouse benefi- 
ciary. If the Roth IRA holder names 
a spouse beneficiary, then the 
spouse beneficiary may either re- 
ceive distributions beginning as late 
as December 31 of the year in which 
the Roth IRA holder would have at- 
tained age 70°, or treat the Roth 
IRA as her own Roth IRA and roll it 
over into an Roth IRA in her own 
name.'* If the spouse beneficiary 
elects the second option, she may 
name younger beneficiaries with 
respect to his new Roth IRA. 


Conclusion 

The greatest tax deferral under an 
IRA is available where the IRA 
holder names a spouse beneficiary, 
who then rolls over the IRA and 
names a younger beneficiary, such 
as a child. Also, where the spouse is 
a beneficiary of the IRA, the poten- 
tial tax deferral is greater than 
where a nonspouse is the beneficiary 
and is much greater than where the 
IRA holder named no beneficiary at 
all. 

Maximizing the tax deferral of- 
fered by IRAs is becoming an in- 
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creasingly important and wide- 
spread objective. Moreover, this 
trend is very likely to continue as 
the number of retiring baby boomers 
increases over the next two decades, 
as the value of assets held in IRAs 
appreciates because of the bullish 
stock market, and as rollovers of 
qualified retirement plan assets into 
IRAs become more common as 
people change jobs with greater fre- 
quency. 
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16 See I.R.C. §401(a)(9)(B)(iii). 
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Trial Lawyers Forum 


The “Other Property” Problem 
Applying the Economic Loss Rule 
to Construction Contracting Claims 


ractitioners familiar with 
Florida’s economic loss 
rule are well aware of its 
general proscription 
against tort recovery for losses that 
do not arise out of either personal 
injury or damage to “other prop- 
erty.” While relatively straightfor- 
ward in product cases, defining 
what property is “other”—and what 
is not—presents a challenging ana- 
lytical problem in the case of ser- 
vices contracts, where there is no 
“product” sold and therefore no ba- 
sis to compare tangible “properties.” 
The task is even more complicated 
in construction contracting cases, 
where products are installed—but 
only incidentally in the course of the 
contractor’s providing services— 
and where the work entails the com- 
bination of several different build- 
ing materials in a single “property.” 
This article addresses the concep- 
tual problem of applying the eco- 
nomic loss rule to construction con- 
tracting cases and proposes that the 
appropriate line of definition for 
identifying “other property” is the 
“scope of work” of the contract giv- 
ing rise to the claim for damages. 


Products Cases 

Florida’s economic loss rule has 
its source in product liability cases. 
The first expression by the Florida 
Supreme Court occurred in Florida 
Power & Light Co. v. Westinghouse 
Elec. Corp., 510 So. 2d 899 (Fla. 
1987), in which tort recovery was 
precluded where steam generators 
were themselves defective but oth- 
erwise caused physical damage to 
no other property or equipment. 


by H. Hugh McConnell 


The most logical, 
workable means of 
defining “other 
property” in claims 
against contractors 
for defective 
workmanship is by 
examining the 
contractor’s scope of 
work. 


Tort law, said the court, “is particu- 
larly unsuited to cover instances 
where a product injures only itself.”! 

While a product injuring only it- 
self is merely economic loss, what 
of a product that injures other prod- 
ucts with which it is assembled to 
form a larger whole? That issue was 
first addressed in American Univer- 
sal Ins. Group v. General Motors 
Corp., 578 So. 2d 451 (Fla. lst DCA 
1991), a case involving components 
of a fishing boat engine. There the 
drive gear in a defective replace- 
ment oil pump seized while in op- 
eration and destroyed the engine. 
The insurer subrogated to the boat 
owner's claim sought recovery in 
tort against General Motors, the 
manufacturer of the faulty pump, 


arguing that the economic loss rule 
did not apply because “the oil pump 
was the product and the engine was 
‘other property.”? In rejecting that 
argument the First District noted 
that the entire engine had origi- 
nally been manufactured by Gen- 
eral Motors and that the “object of 
the bargain was a repaired engine, 
not just a replacement oil pump.” 
Because the “pump became an in- 
tegral part of the engine . . . when 
it damaged itself, and the engine 
parts, this was not damage to ‘other 


property.” 


Defective Building Materials 

The same rationale was employed 
by the Florida Supreme Court in 
Casa Clara Condominium Associa- 
tion v. Charley Toppino & Sons, 
Inc., 620 So. 2d 1244 (Fla. 1993), in 
which homeowners sought tort re- 
covery against a concrete supplier, 
whose defective concrete caused 
damage to other components of 
their buildings and the structural 
integrity of the buildings as a 
whole. Unlike the engine compo- 
nents in American Universal, build- 
ing products typically are furnished 
by different manufacturers and 
suppliers and are often incorpo- 
rated into real property by several 
contractors specializing in different 
trades. 

Arguing that the disparate 
sources of building materials make 
them mutually “other” property un- 
der the economic loss rule, the 
homeowners in Casa Clara had re- 
lied on the precedent of Adobe 
Building Centers, Inc. v. Reynolds, 
403 So. 2d 1033 (Fla. 4th DCA 
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1981), for the proposition that the 
concrete was a “product” and the 
rest of the building was “other prop- 
erty.” In Adobe the Fourth District 
had found a seller of defective 
stucco, which had damaged the sur- 
face of the wall to which it was ap- 
plied, to be subject to strict product 
liability in tort under the Restate- 
ment (Second) of Torts §402A, on the 
theory that the stucco had caused 
“physical harm .. . to the ultimate 
user or consumer, or to his property.” 
But the Florida Supreme expressly 
disapproved Adobe, ruling that it 
“incorrectly refused to apply the eco- 
nomic loss rule to what should have 
been” a contract action.® 

Orienting its analysis toward “the 
product purchased by the plaintiff, 
not the product sold by the defen- 
dant,” the Casa Clara court refused 
to recognize the concept of mutual 
“otherness” among building compo- 
nents.® Because the homeowners 
had bought “finished products— 
dwellings—not the individual com- 
ponents of those dwellings,” the 
product had damaged itself and the 
concrete “thus, did not injure ‘other’ 
property.”’ By defining the product 
as what the plaintiff bought, rather 
than what the defendant sold, the 
court neatly disposed of the compo- 
nent problem. By then declaring 
that a building is a product, rather 
than real property as was custom- 
arily held,® the court moved many 
defect claims cleanly within the 
ambit of the economic loss rule. 


Construction 
Contracting Cases 

Cases involving the purchase of a 
building or of building materials 
provide an easier basis for analyz- 
ing “other property,” because the 
identity of the “product” is readily 
determined by an examination of 
the deed or bill of sale setting forth 
the transaction. Arguably, every- 
thing appearing on the face of the 
purchase document is “product” and 
everything that does not is “other 
property.” On the other hand, cases 
involving the work of a construction 
contractor present a more difficult 
problem, because there is no “prod- 
uct” as such sold by the contractor. 


One obvious line of 
demarcation that 
Comptech does 
reveal lies between 
the improvements to 
the real property and 
such personal 
property. 


Contractors are viewed as providers 
of services, not of products.® Shortly 
after the adoption of the economic 
loss rule in Florida Power & Light 
Co. v. Westinghouse Elec. Corp., the 
Florida Supreme Court in AFM 
Corp. v. Southern Bell Tel. & Tel. 
Co., 515 So. 2d 180 (Fla. 1987), ex- 
tended the rule from cases involv- 
ing defective products to those in- 
volving negligent services. Courts 
thereafter have duly applied the eco- 
nomic loss rule to prevent tort 
claims against contractors for their 
negligence.'° 

Analyzing the “other property” 
exception in the context of construc- 
tion contracting is conceptually 
awkward, because, as recently noted 
by the Florida Supreme Court in 
Comptech Int'l, Inc. v. Milam Com- 
merce Park, Ltd., 24 Fla. L. Weekly 
$507, S509 (Fla. Oct. 28, 1999), that 
“term is not truly applicable .. . 
where the subject of the contract is 
a service.” In Comptech a computer 
hardware distributor sought to re- 
cover in negligence for damages to 
its computers that stemmed from 
the construction of tenant improve- 
ments in premises it was leasing. 
Although the work was performed 
pursuant to the lease agreement, 
the contractor was hired by the land- 
lord and was not in privity with the 
tenant. The Third District had up- 
held dismissal of the negligence 
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count on the basis of the economic 
loss rule, ruling that the computers 
were not “other property,” because 
they “constituted an essential part 
of the business endeavor,” and, 
therefore, the damage “was, or 
should have been, contemplated by 
the contract.”!' It was difficult to 
draw from the Third District’s deci- 
sion a clear definition of what was 
or was not to be considered “other 
property.” By broadly basing the 
analysis on a generalized underly- 
ing purpose imputed to the injured 
party in entering into the contract, 
the Third District’s decision appears 
to exclude from the definition of 
“other property” any physical prop- 
erty related to the business and lo- 
cated near the construction. 

The Florida Supreme Court, how- 
ever, quashed the decision of the 
Third District, concluding that 
“(tlhe ‘product’ purchased by 
Comptech was the renovation of the 
warehouse,” and that “to the extent 
the warehouse is the object of the 
contract, the computers in the ware- 
house are indeed ‘other property.”” 
Nevertheless, other than broadly 
declaring the “product” or “object” of 
the contract to be the warehouse 
renovation, the court still did not set 
forth a clear rule by which “other 
property” can be identified when an 
owner engages the services of a con- 
struction contractor to improve an 
existing property. 

One obvious line of demarcation 
that Comptech does reveal lies be- 
tween the improvements to the real 
property and such personal prop- 
erty, for example, Comptech’s com- 
puters, that may happen to be lo- 
cated at the site. That line has been 
implicitly recognized before."* But, 
it is not clear from Comptech 
whether damage to other parts of 
real property, for example, a differ- 
ent area of the warehouse that was 
not being renovated, would be con- 
sidered damage to “other property.” 
In noting that the “object” of the con- 
tract was the “warehouse” and that 
the “product” purchased was the 
“renovation of the warehouse,” did 
the Court in Comptech intend to in- 
clude the entire building or only that 
portion of the structure actually sub- 


ject to the renovation work? 

Contracting often involves repairs 
or modifications to existing struc- 
tures that involve only specific com- 
ponents or systems, but which ex- 
pose other components to risk of 
damage. This author submits that 
equating the entire building, rather 
than the particular part being modi- 
fied, with the “product” for economic 
loss rule purposes would be overly 
broad and analytically unnecessary. 
It would also be inconsistent with 
analogous cases construing contrac- 
tors’ liability insurance policies (dis- 
cussed below), which recognize parts 
of an existing building damaged as 
a result of contractors’ faulty work- 
manship as being “other property” 
for coverage purposes. 

In determining the point where 
the “object” of the contract ends and 
“other property” begins, the most 
logical boundary is the written scope 
of work that a contractor undertakes 
to perform in the contract. A particu- 
lar scope of work analytically corre- 
sponds to the “product” for economic 
loss rule purposes, because that spe- 
cifically is “the product purchased” 
by the owner as contemplated by 
Casa Clara. All of the remaining 
components or systems of the exist- 
ing structure then logically fall 
within the realm of “other property.” 

Formulated in that manner, the 
rule benefits from being relatively 
objective, requiring no more than an 
inquiry into the definition and ex- 
tent of the particular scope of work. 
In fact, it has already been implic- 
itly recognized in an earlier Florida 
decision. In Southland Constr., Inc. 
v. The Richeson Corp., 642 So. 2d 5, 
9 (Fla. 5th DCA 1994), a contractor 
sued an engineer for costs incurred 
in connection with a faultily de- 
signed retaining wall, which 
cracked and bulged, damaging an 
existing pool deck and wall. The 
Southland court noted that “the 
record supports the view that other 
structures not involved in the build- 
ing project were damaged by the fail- 
ure of the retaining wall,” and found 
that the case presented “a material 
question of fact as to whether dam- 
ages to ‘other property’ was involved . 
. .and not just ‘economic loss’. . . .”" 


Comprehensive General 
Liability Coverage 

Although not discussed in case 
law addressing the economic loss 
rule, the “other property” problem 
has historically arisen in another 
area of construction defect litigation, 
claims against contractors’ compre- 
hensive general liability insurance. 
While the vocabulary is different, 
the analysis is parallel and a single, 
neutral principle should apply in 
both situations. 

Comprehensive general liability 
policies typically indemnify manu- 
facturers and contractors against 
liability arising from their own de- 
fective workmanship, but not 
against liability for deficiencies in 
the work itself.!° Within the gen- 
eral ambit of a comprehensive gen- 
eral liability policy, separate cover- 
ages must be purchased to cover the 
period of time during which product 
is being made at the manufacturer’s 
premises or the contractor’s work is 
in progress on site (“premises” or 
“operations” coverage), and the pe- 
riod after the product has been made 
and sold or the contractor’s work has 
been performed (“product liability” 
or “completed operations” cover- 
age).'® 

Comprehensive general liability 
insurance covers only personal in- 
jury and damage to property that is 
not itself part of the work performed 
by the contractor.'’ Claims for inad- 
equate or faulty work come within 
the province of warranties and per- 
formance bonds, not comprehensive 
general liability insurance. There- 
fore, an owner dissatisfied with a 
contractor’s workmanship must 
seek recovery in contract directly 
against the contractor or, if the job 
is bonded, against the surety.’* In 
essence, comprehensive general li- 
ability insurance covers the contrac- 
tor against claims sounding in tort, 
but not claims sounding in contract. 

Against that background, deci- 
sions regarding comprehensive gen- 
eral liability coverage of damage to 
property caused by poor workman- 
ship are instructive in defining the 
economic loss rule’s “other property” 
exception to tort claims for a con- 
struction contractor’s negligence. 


These decisions support reliance 
upon the scope of work for the par- 
ticular job as the logical line of de- 
marcation between “product” and 
“other property.” 

For example, in American States 
Ins. Co. v. Villegas, 394 So. 2d 222, 
223 (Fla. 5th DCA 1981), a 
contractor’s compensive general li- 
ability policy was held not to cover 
poor workmanship in an addition 
constructed to the plaintiffs home, 
although “property damage to [the] 
original structure caused by [the] 
addition may be covered.” In Old 
Republic Ins. Co. v. Sheridan, 407 
So. 2d 619 (Fla. 4th DCA 1981), a 
contractor negligently constructed a 
swimming pool, which cracked and 
which caused erosion in the back 
yard. Although the damage to the 
pool itself was not insured, compre- 
hensive general liability coverage 
was found for the back yard erosion. 

In Greenway Village South Con- 
dominium Ass’ns. I, II, III and IV, 
Inc. v. Roach, 397 So. 2d 954 (Fla. 
4th DCA 1981), a contractor hired 
to install gutters and downspouts 
damaged metal strips sealing the 
existing mansard roofs. The damage 
resulted in ruining the water-tight 
property of the roofs, and was held 
to be compensable under the “opera- 
tions” coverage of the contractor’s 
comprehensive general liability 
policy. Because the contractor had 
not paid for “completed operations” 
coverage, the policy did not cover 
subsequently occurring damage to 
the interiors of the buildings caused 
by water leaking through the im- 
properly opened seals. Implicitly, 
however, had the additional cover- 
age been purchased, the water-dam- 
aged interiors would have been com- 
pensable as well. 

Many Florida cases exclude cov- 
erage for the work actually per- 
formed by the contractor, but treat 
the existing structure as “other 
property,” subject to comprehensive 
general liability insurance cover- 
age.'® Non-Florida cases reflect a 
consistent treatment.” 


Conclusion 
The most logical and workable 
means of defining “other property” 
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under Florida’s economic loss rule, 
in claims against contractors for 
defective workmanship, is by exam- 
ining the contractor’s scope of work. 
If the “product” purchased by the 
owner is a repair, addition, or modi- 
fication to an existing structure, any 
portion of the structure that is not 
intended to be removed or changed 
under the contract should constitute 
“other property.” An owner would be 
limited to contract remedies to re- 
cover for faulty workmanship, but 
any damage to the existing struc- 
ture would be recoverable in tort. 

By dovetailing with insurance 
law, this formulation of “other prop- 
erty” would be consistent with the 
underlying policy of the ELR that 
property owners protect themselves 
from defective work by resorting to 
contract devices.” As part of the con- 
tract price, owners could insist that, 
in addition to surety bonds, contrac- 
tors—and the contractor’s subcon- 
tractors—carry comprehensive gen- 
eral liability insurance for both 
ongoing and completed operations. 
This would have the obvious benefit 
of providing a remedy against 
nonprivity subcontractors (and their 
insurers) for damage stemming from 
their work, in the event that rem- 
edies against the prime contractor 
are inadequate. This formulation 
would also provide a bright-line rule 
for defining “other property” in an 
area of the law that has unfortu- 
nately been characterized by much 
uncertainty and debate since the 
ELR was adopted.” O 
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Environmental and Land Use Law 


A Vision of the Future of Florida Land Use Law 


rticle VIII, §§1 and 2 of the 

Florida Constitution 

grant counties and mu- 

nicipalities, respectively, 
the power to govern themselves, 
consistent with general laws of the 
state. 


Evolving Sources of Zoning 
Power and Their Limitations 
Over the next decade, new trends 
will emerge. Local governments will 
not be able to solve certain problems 
with origins and cures beyond their 
jurisdictions. Seven new regional 
governments will greatly expand 
the powers and responsibilities of 
the 11 existing under-utilized re- 
gional planning councils. The new 
regional governments will meet 
unique needs in areas connected by 
culture, environment, infrastruc- 
ture, and, most importantly, each 
regional government’s political will 
to fund that region’s unique points 
of excellence, whether they be en- 
tertainment, converging technologi- 
cal industries, agriculture, or ser- 
vice and light industries. The 
regional governments will create 
new political boundaries and utili- 
ties like Hillsborough, Pinellas, and 
Pasco counties’ new water efforts in 
a Tampa Bay water utility on April 
30, 1998. Water sources, major 
transportation, overall planning, 
resource and capacity rationing, 
crime prevention, health care, eco- 
nomic development, tourism, higher 
education, and regional technologi- 
cal challenges and opportunities 
will be among the regional problems 
which will require a new wider 
scope of studies, solutions, and in- 


by Ronald L. Weaver 


In this article, the 
author offers his 
version of the 
possible future 
scope and direction 
of land use law 
in Florida. 


tegrated exactions and funding 
courage spread over the right new 
rate or user base, with the right 
courage in a resource’s time con- 
straints. 


Growth Management and 
Comprehensive Planning 
“Comprehensive plan amend- 
ment,” “deferral areas,” “compact 
deferral areas,” “congested links,” 
“constrained facilities,” “backlogged 
facilities,” and “inadequate public 
facilities” are some of the new 
“growth management speak” of 
Florida citizens dealing with the 
effects of Florida’s 1985 Growth 
Management Act and _ its 
concurrency management require- 
ments. Greater discipline in facili- 
ties-based approval requires cau- 
tious gauging where road and other 


facility capacities remain or can be 
enhanced concurrent with a 
development’s impacts. 

New “consistent” development 
regulations were required to be 
compiled into one single develop- 
ment code for each jurisdiction. F.S. 
§163.3202(1). 

There were certain minimum re- 
quirements set forth in the statute 
for specific detailed provisions in 
the development code which: 

a) Regulate the subdivision of 
land; 

b) Regulate the use of land and 
water for those land use categories 
included in the land use element 
and ensure the compatibility of ad- 
jacent uses and provide for open 
space; 

c) Provide for protection of po- 
table water well fields; 

d) Regulate areas subject to sea- 
sonal and periodic flooding and pro- 
vide for drainage and stormwater 
management; 

e) Ensure the protection of envi- 
ronmentally sensitive lands desig- 
nated in the comprehensive plan; 

f) Provide that public facilities 
and services meet or exceed the 
standards established in the capi- 
tal improvements element required 
by §163.3177 and are available 
when needed for the development, 
or that development orders and per- 
mits are conditioned on the avail- 
ability of these public facilities and 
services necessary to serve the pro- 
posed development. No develop- 
ment order or permit may be issued 
which results in a reduction in the 
level of services for the affected pub- 
lic facilities below the level of ser- 
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vices provided in the comprehensive 
plan of the local government. 


Concurrency and Effects of 
Growth Management Laws 

Concurrency is a legislatively en- 
acted growth management tool for 
ensuring the availability of ad- 
equate public facilities and services 
to accommodate development. The 
foundation for a legally viable 
concurrency system is the formula- 
tion and implementation of a capi- 
tal improvements plan for deliver- 
ing essential public facilities in a 
timely manner, by linking the ap- 
proval of new development to the 
current and future availability of 
adequate public facilities. Ideally, 
concurrency regulations should seek 
to avoid the necessity for any mora- 
toria on development by ensuring 
that both existing and planned pub- 
lic facilities are available as needed 
in light of a community’s growth. 
Currently there are seven manda- 
tory facilities which are subject to 
concurrency requirements as re- 
quired by F.S. Ch. 163, part II. 
These mandatory facilities for which 
local governments are required to 
adopt level of service standards in- 
clude roads, sanitary sewer, solid 
waste, drainage, potable water, 
parks, and mass transit.' A capital 
improvements program must be set 
forth in the local government’s com- 
prehensive plan and establish both 
level of service standards for the fa- 
cilities subject to concurrency and 
present the means for meeting the 
those standards.” Impacts of devel- 
opment that result in service levels 
below the adopted level of service 
will not be allowed. 

Legal challenges will limit 
concurrency enforcement and sub- 
stitute disciplines will be required. 
Five legal principles generally gov- 
ern whether enforcement of public 
policies like concurrency require 
compensation of affected landown- 
ers who level of servicee develop- 
ment rights in the process: 

1) Governments must exhaust 
less onerous alternatives to achieve 
public purposes before imposing a 
development moratorium because of 
public system inadequacies (such as 


Just as the federal 
government paid 
soybean farmers in 
the 1960s not to 
grow, governments 
will pay developers 
not to build in 
sensitive areas. 


adding additional lanes to a road- 
way before limiting development 
due to traffic delays). Moratoria 
must be based not just on inconve- 
nience but matters of demonstrated 
public safety (as in the Ghidorzi case 
in North Carolina). 

2) Governments must not impose 
moratoria until public hearings 
have determined public health, 
safety, and welfare necessities for 
such drastic measures, and such 
moratoria may not be of unlimited 
duration. Governments must ad- 
equately warn property owners and 
provide hearings and findings of fact 
before substantial land use restric- 
tions are imposed, such as notices 
of adoption of concurrency manage- 
ment prohibitions of developments 
on roads whose levels of service are 
below adopted levels. 

3) Governments must provide rea- 
sonable solutions for inadequate fa- 
cilities in order to lift limited-term 
moratoria under good faith public 
funding of improvements to solve 
the problem. Contributions required 
from developers cannot exceed 
amounts that are at least “roughly 
proportional” to that development’s 
impacts on the protected public re- 
source. 

4) Governments must pay for per- 
manent and even temporary takings 
of property where all beneficial use 
is denied and investment-backed 
expectations frustrated. 

5) Governments must apply pub- 
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lic policies uniformly to those simi- 
larly situated. 

Replacing concurrency moratoria, 
over the next decade’s evolution, will 
require online performance and pre- 
payment standards and require- 
ments that lead to automatic ap- 
proval at the click of a mouse: 
Resource uses, replacements, and 
substitutes will be programmed in, 
along with flex hour and transit in- 
centives, efficient service provision 
incentives, and capacity reserva- 
tions. There will be annual “use it 
or level of servicee it” safeguards 
against hoarding rationed capaci- 
ties. In 1998, in CS 2474, the Florida 
Legislature exempted from develop- 
ment of regional impact mitigations 
(in effect since 1973 for large 
projects like those over 30 acres of 
office or 40 acres of retail) those 
projects over 5,000 acres (1,000 
acres in some cases) that look in- 
stead at all affected resources and 
facilities in a new sector plan of the 
affected area. 

Current land use exactions and 
mitigations will be replaced. Impact 
fees, user charges, development of 
regional impact exactions and miti- 
gations and special assessments will 
yield to regional resource consump- 
tion charges, recycling credits, in- 
kind contributions, technology and 
resource exchanges, public/private 
partnerships, grants, subsidies, off- 
sets, and sustainable resource in- 
centives. 

The focus of growth management 
will shift from what can be built 
where to what must be provided to 
build now. Growth management’s 
current police officer and evolution 
overseer, the Florida Department of 
Community Affairs, currently re- 
quires urban service area lines in 
urban and urbanizing areas (90 per- 
cent of the state’s population is ur- 
ban, most of which is within 15 
miles of the coast). This technique 
supposedly limits urban sprawl, pro- 
motes compact urban areas, and 
makes service provision more effi- 
cient, less costly, and less environ- 
mentally threatening. Thus, devel- 
opment within such areas is favored 
and sometimes encouraged (growth 
incentivization) with up zoning, ex- 
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pedited permitting, and government 
help extending or connecting to ex- 
isting or nearby water, sewer, roads, 
etc. Growth incentivization is also 
evident in areas which have been 
vested from concurrency require- 
ments for performing large areawide 
development of regional impact re- 
views, years ahead of development 
being contemplated. 

Creative solutions, such as per- 
mitting a new 9,000 unit residential 
development in return for a three- 
million-gallon desalination plant, or 
permitting a three-million-square- 
foot office approval per complete 
grade-separated interchange with 
six new lane miles, will continue to 
emerge. 

“Concurrency moratoria” where 
required road, water, sewer, drain- 
age, and other mandatory public 
facilities are inadequate will evolve 
into “concurrency-proof zones.” De- 
velopment will be focused where 
capacity remains or can be inexpen- 
sively added. State law will require 
development regulations that in- 
clude details how, when, and at 
what price development will be al- 
lowed, or how the “no” can be turned 
into “yes” and when. During Prohi- 
bition, real relief was called a 
“speakeasy.” In 10 years, developer 
relief will be in areas called “build- 
easies.” Some areas where excess 
infrastructure is created or capac- 
ity incidentally or delivery remains 
will be cheap. Some areas where 
capacities are affordably 
enhanceable will be moderately 
priced and others will be economi- 
cally infeasible. Some counties like 
Hillsborough already have “no fee 
zones” relieving builders of impact 
fees where there is excess capacity 
and development needs to be encour- 
aged. 

Development assessments will 
include: credits for wetlands, spe- 
cies’ habitats, green space, excess 
resource protection; credits for inter- 
nal trip capture, job centers, new 
water sources; infrastructure offsets 
for refining the examination of true 
impacts of a development such as 
where nearby retail, office, and jobs 
are within walking or transit dis- 
tance, like bike paths to schools, 


accommodating proposed develop- 
ment; and traditional pricing. 

Some impact fee ordinances al- 
ready allow developer studies to re- 
duce assessments based on real trip 
lengths, rather than regulatory 
model trip generations. One study 
of a regional mall (away from 
interstates) needed $6 million of 
improvements; another study of a 
mall (near interstates) tried unsuc- 
cessfully through its studies to get 
the government to pay it $2 million 
for taking trips off existing high- 
ways going great distances to other 
malls. 

* Governments will pay develop- 
ers in cash and kind, and transfer 
development rights to them and ex- 
pedite approval of their permits to 
discourage urban sprawl and effi- 
ciently deliver services. The state 
bought up some development rights 
in the Green Swamp for $33 million 
in 1996. In Albuquerque, New 
Mexico, those who develop in the 
favored urban growth areas where 
existing facilities are, get an expe- 
dited permit within 120 days. Ap- 
proval is presumed in favored areas 
of Portland, Oregon. Florida has a 
few expedited 90-day permit pro- 
grams now for those companies 


bringing the state a large number 
of new high-paying jobs. 

Just as the federal government 
paid soybean farmers in the 1960s 
not to grow, governments will pay 
developers not to build in sensitive 
areas. The currency of non-building 
fees will be cash, entitlements, 
transfer of development rights, and/ 
or waivers of minor rules in less sen- 
sitive areas. 

¢ In the wake of new standards, 
courts will award disproportionately 
affected owners cash and viable, 
marketable development rights. In 
Key West the rights are viable and 
worth $15,000 per unit; in Dade, 
$9,000. In some areas, there is no 
market for them. Government will 
still pay for its compensable takings 
and inordinate burdens wherever 
societal benefits (like wetlands) fall 
disproportionately on some owners. 

The determination whether a 
regulation deprives a property 
owner of all or substantially all eco- 
nomically beneficial use under case 
law relies on the following factors: 
the history of the property, includ- 
ing zoning, regulations, develop- 
ment, and nature of title; the 
landowner’s reasonable expecta- 
tions under state common law; and 
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the level of services in the 
landowner’s reasonable investment- 
backed expectations caused by the 
regulation. 


Harris Private Property 
Rights Protection Act of 1995 

The Bert J. Harris, Jr., Private 
Property Rights Protection Act, FS. 
Ch. 70,’ creates a new cause of ac- 
tion for an aggrieved property owner 
who demonstrates that governmen- 
tal action occurring after May 11, 
1995, “inordinately burdens” his 
property. Under the act, which took 
effect on October 1, 1995, a land- 
owner must show, with an appraisal 
in hand, unreasonably “dispropor- 
tionate” limitations or restrictions 
on investment-backed expectations 
for such uses.* 

Over the next decade where gov- 
ernments cannot balance sensitive 
area needs, and nonbuilding pur- 
chase attempts fail, condemnation 
of development rights will lead to 
judicial awards in the form of cash 
awards, development rights ex- 
changes, or entitlements. Special 
land use courts will be created for 
this purpose. Government will pay 
for their compensable takings if they 
deny all or substantially all devel- 
opment entitlements or use or inor- 
dinately burden them under 
Florida’s 1995 property rights law. 

¢ Government itself will develop 
where no one else will—in areas fa- 
voring government policies like en- 
vironmental cleanup and protection, 
efficient delivery of services, and 
transit encouragement. 

Governments will direct or de- 
velop needed affordable housing and 
other public facilities where no one 
else will, especially to decrease tran- 
sit and housing subsidies, utilize 
existing capacity where it has accu- 
mulated, or use land which was en- 
vironmentally contaminated, but is 
remediable (brownfields). 

* The state legislature will admit 
its limitations and empower seven 
new regional local governments to 
oversee integrated resource and per- 
formance standards and price 
charts. These on-line charts will 
identify where, when, and at what 
price development can occur on geo- 


graphic information system com- 
puter programs. Each region’s politi- 
cal will to fund its unique needs will 
differentiate regions dramatically. 

Regions will allocate traffic capac- 
ity, groundwater discharge, tourism 
centers, the coastline, mining, tim- 
ber, agriculture, and other related 
resources, assuring efficient provi- 
sions of utilities and regional assets. 
The state legislature and seven re- 
gional counterparts, comprised of 
powerful local governments, water 
management districts, and regional 
planning councils, will oversee a 
two-tier primary zoning and devel- 
opment of the regional impact 
screening process. Rent bonus and 
other incentives will help move oth- 
erwise unmovable properties or re- 
develop existing vacant facilities for 
more efficient public services. 

Currently, regional planning 
councils, numerous large cities and 
water management districts all take 
part in development screening and 
permitting. Solutions to problems 
that require a reach beyond their 
jurisdiction and authority are 
breaking down old parochialism, 
personality bases, traditional 
strongholds and have some elected 
officials looking beyond their own 
next reelection. 

¢ The state will intervene in re- 
gions only where public facility pro- 
visions or cross regional resources 
(like the aquifer) fall below stan- 
dards negotiated by the state with 
each region. Crucial autonomy will 
be hard earned. Purely local services 
like fire, police, and schools will be 
provided by 800 new perfectly sized 
benefit districts, each voting on the 
unique quality level they are will- 
ing to pay for. 

Solutions will be local where prob- 
lems are understood and solutions 
clevel of serviceely, delicately, and 
politically gaugable. Any tourni- 
quets applied to constrain develop- 
ment will be quickly releasable 
again as long as locals meet resource 
protection goals negotiated with 
their region. 

* One-stop permitting will finally 
come, but at the price of phased de- 
velopment. For example, a developer 
might be offered more density later 
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or expedited permitting now for the 
first half of his development if he 
waits for other resources to catch up 
before he builds the rest. Pinellas 
County already stops some develop- 
ments at 50 percent of their allowed 
use if a concurrency problem arises 
in the annual concurrency test state- 
ment. Transition to development 
rationing will require the compen- 
sation of transition victims who 
level of servicee vested rights. What 
a community is willing to pay for 
will drive its rationing and each 
region’s unique ration list and prices 
on line for rationed entitlements. 
Offerings of development opportuni- 
ties will be like the car inventory on- 
line now at Carmax computer 
kiosks. The direction of local bodies 
will be exercised in programming 
and reprogramming the stops in the 
integrated system. 

Permitting will be at the price of 
scheduled development (delayed) 
approvals and deadlines to use ca- 
pacity or level of servicee it. 

In 1993, permits were stream- 
lined in a minor way when a uni- 
fied wetlands definition was finally 
adopted. In 1997, the Department 
of Community Affairs delegated 
development of regional impact re- 
views and plan amendment ap- 
proval authority to five model local 
governments, in a test called “sus- 
tainable communities,” subject to 
DCA appeal or approval: Martin 
County, Orlando, Boca Raton, 
Ocala, and Tampa/Hillsborough 
County. 

* Creativity, technology, and risk 
taking will still enable traditional 
profit levels for development, but 
regional land use czars and pricing 
and steerage officers will program 
the computers. They will be required 
by statute to have at least 10 years 
of real world development experi- 
ence to qualify for what would oth- 
erwise be filled by lifelong bureau- 
crats. Their compensation will be 
high and conflict tolerance non-ex- 
istent. Development will go on. 
Wasn’t it Plato who said the best 
form of government is an enlight- 
ened despot with a website, with 
integrated approvals and their 
price, timing, and conditions at the 


its 


click of a mouse that roars. 

In sum: 

¢ “Land use courts” will balance 
higher land use priorities and the 
property rights that survive this 
revolutionary rationing of remain- 
ing development rights. 

¢ Seven regional governments 
will govern most of what was once 
under statewide control. The state 
legislature and new seven regional 
counterparts will merge the power 
of local governments, water man- 
agement districts, and regional 
planning councils in the seamless 
web of regulation by incentives and 
pricings. There will be a point sys- 
tem for sensitive area impacts and 
performance standards and price 
charts on-line for identifying in real 
time—at the click of a mouse— 
where, when, and at what price each 
residential and other type of devel- 
opment can occur. 

¢ The ticking time bomb of the 
infrastructure deficit, combined 
with the Internet’s development of 
an instantaneous plebiscite, will 
lead to a new way of governing, but 
five or seven local elected officials 
will exercise traditional discretion 
over the regional land use czar pro- 
grams for approvals. Based on 
Florida’s historic response to its 
growing pains, within 10 years, we 
will see the creation of seven new 
regional governments and 1,800 lo- 
cal ones, with boundaries deter- 
mined by the practical limits of how 
far police and fire-protection ser- 
vices can reach. 

¢ Why? In 1960, Florida spent 
three percent of its gross income on 
infrastructure. By 1985 the total 
had fallen to less than one percent. 
In that span of 25 years, Florida’s 
population jumped from just under 
five million to just over 11 million, 
an increase of 220 percent. The fall- 
ing rate of spending on public facili- 
ties, combined with the population 
explosion, understandably put a 
strain on the public’s sense of well- 
being, leading to this rationing and 
Y2010 Problem. 


Finding the Vision 
Planning is not the only way to 
preserve community values, and 


planning beyond a community’s re- 
sources may actually bring more 
harm than good to a community. 

Citizens in each community must 
acquaint themselves with what is at 
stake in planning to fulfill the vi- 
sion outlined in the comprehensive 
plan. They must also be willing to 
fund and support that vision. A 
community’s comprehensive plan is 
more than a mere wish list. It is an 
invoice for those services and poli- 
cies the citizens will support for 
those services and policies the citi- 
zens will support as their vision of 
the community. 

Along with the new regional gov- 
ernments will come new forms and 
sources of funding so as to spread 
the costs of these solutions to re- 
gional problems over the appropri- 
ate base of new and existing users. 

Development will go on in Florida. 
The question is how. Is the Growth 
Management Act a ticking time 
bomb that will stunt Florida’s eco- 
nomic growth, or will it provoke dis- 
cipline and force Florida’s leaders to 
provide new revenue sources and 
pricing of rationed remaining facili- 
ties? Is growth management in 
Florida a brilliant framework for 
making growth pay its own way, or 
is it going to stop growth even by 
those who are willing to pay the full 
real share of their impact on facili- 
ties and resources? 


Correcting Florida’s Vision 
Over the Next Decade 

Thirteen years of experience with 
comprehensive planning under the 
1985 Growth Management Act have 
taught us lessons for the next de- 
cade in developing a vision for 
Florida’s future. 

Lesson One. If the people of a com- 
munity want to preserve its special 
character, they must begin now to 
participate in creating a vision for 
their community and pricing of the 
remaining development rights, and 
local programmers how to get ap- 
provals and efficiently deliver ser- 
vices. 

Lesson Two. Comprehensive plans 
must be understandable and stream- 
lined to bring into focus the goals that 
shape the community vision. 


Lesson Three. Comprehensive 
plans should come with price tags. 
The costs of planning must be 
clearly defined to assist citizens in 
making informed choices about 
whether the costs of their visions are 
affordable and result in benefits to 
the community. 

Lesson Four. Planning cannot be 
conducted in a vacuum. Planning 
must occur within the boundaries of 
the constitutional property rights of 
individual landowners. 

Lesson Five. Market forces must 
be acknowledged. Planning should 
work in harmony with market forces 
rather than against them (by trying 
to force people and businesses into 
places they do not want to be or will 
not be welcomed). Many planners 
promote urbanization as a means to 
optimizing utilization of govern- 
ment services and promoting cost- 
effective mass transit, but market 
demands for such urban lifestyle 
must be groomed or adapted to real 
evolving lifestyle choices. Planners’ 
pursuit of compact growth cannot 
succeed until it is backed by a readi- 
ness to pay for its consequences, 
namely clevel of serviceely situated 
residential and commercial develop- 
ment, higher densities, more multi- 
family dwellings, and smaller lots 
for single-family dwellings. Then 
the vision can be achieved when the 
lifestyle decisions support it and the 
price the communities are willing to 
charge for remaining regional and 
local capacities and their renewal. O 


Stat. §163.3180(1)(a) (Supp. 
1996). 

2 Level of service is a basic planning 
concept used to reflect to what degree a 
public facility will be needed or required 
per unit of growth or development in a 
community. Apmin. Cope R. 9J- 
5.003(65). 

3 Fa. Star. §70.001 (1995). 

* Fra. Strat. §70.001 (1995). 
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Criminal Law 


“To Flee, or Not to Flee” 


The Implications of Illinois v. Wardlow 


on the Practice of Criminal Law in Florida 


he issue of whether the 

flight of a person, upon en- 

countering law enforce- 

ment, constitutes an indi- 
cia of guilt or criminal activity, has 
long been the subject of much de- 
bate and litigation. Indeed, quite 
often you will find that when faced 
with the issue of how to interpret a 
person’s flight upon the arrival of 
law enforcement, criminal justice 
scholars quickly split into two po- 
larized factions: One faction will 
insist that it is an accepted axiom 
of criminal law that “the wicked flee 
when no man pursueth,” while the 
other faction will assert with equal 
fervor that “the righteous are as 
bold as a lion.” 

The U.S. Supreme Court was 
asked recently to side with one of 
the aforementioned factions. In JI- 
linois vs. Wardlow, No. 98-1036, the 
State of Illinois asked our highest 
court to announce a “bright-line 
rule” that would serve to authorize 
law enforcement to temporarily de- 
tain anyone who flees at the mere 
sight of a police officer. Attorneys 
for the respondent likewise sought 
a “bright-line rule,” albeit one that 
would serve to hold that the fact a 
person takes flight upon encounter- 
ing law enforcement can never, in 
and of itself, justify a temporary 
investigative stop of the ilk permit- 
ted in the landmark ruling of Terry 
v. Ohio, 392 U.S. 1 (1968).? Rather 
than adopting either party’s per se 
rule, the Supreme Court opted for 
what can best be categorized as a 
“totality of the circumstances” test, 
in determining whether law en- 
forcement officers are justified in 
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stopping a person who flees upon 
encountering them.’ The fallout of 
the Supreme Court’s ruling will, in 
all likelihood, prove to be most sig- 
nificant in terms of the objective 
limitations on the broad powers 
granted to law enforcement. 

The facts of Wardlow are fairly 
straightforward: Wardlow fled upon 
seeing police officers patrolling an 
area known for heavy narcotics traf- 
ficking and other illicit activities. 
Two officers gave chase, overtook 
Wardlow, and patted him down for 
weapons. The officers found Wardlow 
to be in possession of a .38 caliber 
handgun and subsequently ar- 
rested him. The stop, according to 
Chief Justice Rehnquist, who deliv- 
ered the opinion of the Court, did 
not violate the Fourth Amendment 
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to the U.S. Constitution.‘ 

The Illinois trial court denied 
Wardlow’s motion to suppress, rul- 
ing that the weapon was found dur- 
ing a lawful stop and frisk. Follow- 
ing a stipulated bench trial, 
Wardlow was convicted of unlawful 
use of a weapon by a felon.* The II- 
linois Appellate Court reversed 
Wardlow’s conviction, concluding 
that the gun should have been sup- 
pressed as the arresting officers 
lacked reasonable suspicion suffi- 
cient to justify an investigative stop 
pursuant to Terry vs. Ohio, 392 U.S. 
1. The Illinois Supreme Court af- 
firmed the appellate court ruling, 
holding, inter alia, that mere, sud- 
den flight in a high crime area does 
not give rise to reasonable suspicion 
thereby justifying a Terry stop.® 

Chief Justice Rehnquist offered 
several interesting rationales for 
reversing the Illinois Supreme 
Court. Specifically, the Justice 
wrote that it was Wardlow’s “unpro- 
voked flight” that aroused the offic- 
ers’ suspicion, not Wardlow’s mere 
presence in a high crime area. The 
Chief Justice observed that the 
Court’s holding is consistent with 
its decision in Florida v. Royer, 460 
U.S. 491 (1993), in which the Court 
held that an individual has the 
right to ignore the police and go 
about his business in those in- 
stances when law enforcement 
lacks reasonable suspicion or prob- 
able cause to detain him or her.’ He 
distinguished Royer from the facts 
leading up to Wardlow’s arrest by 
opining that flight constitutes more 
than a mere refusal to cooperate, 
but rather, flight, by its very nature 


is anything but “going about one’s 
business.”* 

Justice Stevens, dissenting in 
part, took exception with Chief Jus- 
tice Rehnquist’s notion of “unpro- 
voked flight.” “It is a matter of com- 
mon knowledge,” the Justice wrote, 
“that men who are entirely innocent 
do sometimes fly from the scene of a 
crime through fear of being appre- 
hended as guilty parties, or from an 
unwillingness to appear as wit- 
nesses.” He further observed that 
there exists citizens who, regardless 
of justification, fear that a confron- 
tation with law enforcement can it- 
self prove dangerous, “apart from 
any criminal activity associated 
with the officer’s sudden presence.” 
For such people, the Justice con- 
cluded, unprovoked flight is neither 
aberrant nor abnormal.’° 

Justice Rehnquist did not fail to 
recognize that there exists innocent 
reasons for flight from police, nor is 
fight “necessarily indicative of on- 
going criminal activity.” Still, the 
Justice opined, despite one of a 
myriad of reasons a person may fly 
upon encountering law enforcement, 
the detainment of same to conduct 
an investigation does not establish 
a Fourth Amendment violation." 
Referring back to Terry, the Justice 
noted that the actions of the two 
persons arrested in Terry, to wit, the 
pacing back in forth in front of a 
store, was a lawful activity. As such, 
the stop was ambiguous and suscep- 
tible of an innocent explanation.’ 
Still, the Justice went on, that same 
conduct suggested that the individu- 
als were casing the store for a 
planned robbery. The Terry court 
determined that the arresting offic- 
ers were empowered to detain the in- 
dividuals to dispel the ambiguity.’° 

Historically, Florida courts have 
struggled with the issue of whether 
flight from law enforcement, stand- 
ing alone, may sustain a charge of 
resisting officer without violence to 
his or her person. In recent years, 
however, Florida courts have consis- 
tently held that flight alone does not 
constitute obstructing an officer and 
as such does not give rise to a well- 
founded suspicion of criminal activ- 
ity under the statutory prohibition 
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human behavior.” 


against resisting an officer.'* What 
effect then, if any, will Wardlow 
have on the manner in which 
Florida prosecutors and the crimi- 
nal defense bar litigate cases? A 
plain reading of the opinion implies 
that the scales may just have tipped 
a bit in favor of the prosecution. It 
also appears this ruling will some- 
what change the rules of the game 
in terms of arrests and prosecution 
for resisting arrest without violence 
and other charges depending upon 
what is learned or discovered by law 
enforcement once they apprehend 
the person who took flight. Justice 
Rehnquist noted that “reasonable 
suspicion must be based on 
commonsense judgments and infer- 
ences about human behavior.” 
Still, he likewise observed that 
“headlong flight—wherever it oc- 
curs—is the consummate act of eva- 
sion: it is not necessarily indicative 
of wrongdoing, but it is certainly 
suggestive of such.”"* I do not think 
it naive to surmise that, based upon 
Wardlow Florida’s law enforcement 
community will soon be putting the 
Court’s decision to the test. It re- 
mains to be seen if our courts will 
be inundated with a flurry of arrests 
for resisting arrest without violence, 
etc., and civil rights suits for false 
arrest, and related causes of action. 
In fact, the ACLU viewed the Su- 
preme Court’s ruling as a significant 
one that has the potential to tread 
on the general public’s Fourth 
Amendment rights, prompting the 
organization to file an amicus brief. 


In a statement issued by ACLU Gen- 
eral Counsel Susan Herman, the 
ACLU stressed the potential impact 
Wardlow may have on minority resi- 
dents of poor neighborhoods “if the 
Court rules that flight from the po- 
lice, if coupled with a presence in a 
‘high-crime’ neighborhood” is 
enough justification for a stop and 
frisk.” It can be presumed, however, 
that the restrictions on arresting 
those who take flight provided by 
F.S. §843.02 may just have lost their 
punch. 


PRovERBS 28:1. 

2 Terry v. Ohio, 392 U.S. 1 (1968), set 
the stage for future “stop and frisk” laws 
and investigatory stops by holding, in- 
ter alia, that officers may, consistent 
with the Fourth Amendment to the U. 
S. Constitution, conduct a brief, investi- 
gatory stop when the officer has a rea- 
sonable articuable suspicion that crimi- 
nal activity is afoot. Jd. at 30. 

3 Jllinois vs. Wardlow, No. 98-1036. 

4 Id. 
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367, 678 N.E.2d 65 (1997). 

§ Illinois vs. Wardlow, 183 701 
N.E.2d 484 (1998). 
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ness. Id. at 498. 

8 Illinois vs. Wardlow, No. 98-1036. 

° Id. Justice Stevens dissented in part 
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Td. 

2 Terry us. Ohio, 392 U.S. at 1, 5, 6. 

13 Td. at 30. 

4 See Fria. Stat. §843.02 (1996); and 
Mosely v. State, 739 So. 2d 672 (Fla. 4th 
D.C.A. 1999). 

15 Tllinois vs. Wardlow, No. 98-1036. 

17 Statement of Susan Herman, ACLU 
general counsel, In The Courts, January, 
2000. 
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Workers’ Compensation Law 


Chase v. Walgreen Company: 


Expanding Employee Protection Against Employer 


Retaliation in Workers’ Compensation Law 


n Chase v. Walgreen Company, 
24 Fla. L. Weekly D2819 (Fla. 
5th DCA Dec. 17, 1999), the 
Fifth District Court of Appeal 
interpreted F.S. §440.205 (1993)! as 
providing a cause of action for em- 
ployees who have been coerced or 
intimidated by their employer in re- 
taliation for seeking workers’ com- 
pensation. Although the language 
of §440.205 spawned conflicting in- 
terpretations of its coverage from 
the parties in Chase,” the Fifth 
District's interpretation expands the 
statutory umbrella of protection be- 
yond those cases where the employee 
was actually discharged for pursuing 
a workers’ compensation claim. 
Chase extends employee protection 
under §440.205 from retaliatory dis- 
charge and threats of discharge to re- 
taliatory coercion and intimidation. 


§440.205 in the Courts 

F.S. §440.205 (1999), entitled 
“Coercion of employees,” provides 
that “[n]o employer shall discharge, 
threaten to discharge, intimidate, 
or coerce any employee by reason 
of such employee’s valid claim for 
compensation or attempt to claim 
compensation under the Workers’ 
Compensation Law.” Section 
440.205 was passed in 1979 Fla. 
Laws Ch. 40, but the Florida Su- 
preme Court did not address the 
statute until Smith v. Piezo Tech- 
nology and Professional Adminis- 
trators, 427 So. 2d 182 (Fla. 1983). 
Smith presented the question 
whether a private cause of action 
exists for wrongful discharge in re- 
taliation for an employee’s workers’ 
compensation claim. The Supreme 
Court held that although Florida 


by Joseph Ward 


Chase promotes 
justice and fully 
realizes the statute’s 
intended protections 
for employees in 
workers’ 
compensation law. 


common law did not provide for re- 
taliatory wrongful discharge in 
workers’ compensation law, 
§440.205 creates a statutory cause 
of action for such a claim. The 
Smith court determined that “be- 
cause the legislature enacted a stat- 
ute that clearly imposes a duty and 
because the intent of the section is 
to preclude retaliatory discharge, 
the statute confers by implication 
every particular power necessary to 
ensure the performance of that 
duty.”®> The Supreme Court next 
addressed §440.205 in Scott v. Otis 
Elevator Company, 572 So. 2d 902 
(Fla. 1990), in which it held that 
damages for emotional distress are 
available to an employee pursuing 
a §440.205 claim.* 

In Montes De Oca v. Orkin Exter- 
minating Company, 692 So. 2d 257 
(Fla. 3d DCA 1997), the Third Dis- 
trict Court of Appeal considered a 
claim of wrongful termination when 
the employer gave the employee 
work exceeding his physical restric- 
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tions upon his return from an in- 
jury.° After the employee was un- 
able to perform the work, the em- 
ployer advised him that a job was 
available within his physical re- 
strictions; however, when the em- 
ployee reported to work, the em- 
ployer once again assigned work 
beyond his physical limitations.® 

The Third District rejected the 
employee’s argument that, because 
the employer was “attempting to 
coerce him into settling his work- 
ers’ compensation claim by not re- 
specting his physical limitations,” 
his claim fell within the parameters 
of §440.205. The court based its 
decision on the applicability of F.S. 
§440.15(6) (1993), providing that 
“lilf an injured employee refuses 
employment suitable to the 
[employee’s] capacity . . . such em- 
ployee shall not be entitled to any 
compensation ... unless at any time 
in the opinion of the judge of com- 
pensation claims such refusal is 
justifiable.” The Montes De Oca 
court distinguished the Supreme 
Court’s decision in Smith on the 
basis that in Smith “the employee 
had actually been discharged for 
filing a workers’ compensation 
claim,” whereas in the case before 
it, the employee had never actually 
been discharged.* However, the key 
to the Third District’s decision that 
the employee’s claim fell outside the 
coverage of §440.205 was 
§440.15(6): 


This dispute is squarely within the 
grant of jurisdiction to the judge of com- 
pensation claims under section 
440.15(6) . . . . [A] dispute that falls 
within the scope of subsection 440.15(6) 
is outside the coverage of section 
440.205 ... . [because] the legislative 


| 

| 
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intent ... contemplates that this type of 
dispute will be resolved by the judge of 
compensation claims.’ 


Statutory Construction 
Applicable to §440.205 
“Legislative intent controls con- 
struction of statutes in Florida. 
Moreover, ‘that intent is determined 
primarily from the language of the 
statute.””’° When construing the 
workers’ compensation law,'' courts 
must read a statute in light of the 
entire act in order to realize the 
legislature’s intent.'? When legisla- 
tive intent is plain and unambigu- 
ous, “then there is no necessity for 
any construction or interpretation of 
the statute,” and its plain meaning 
controls.'* Since §440.205 creates a 
statutory cause of action for wrong- 
fui discharge in derogation of the 
common law, the statute must be 
construed narrowly.'* However, 
when the workers’ compensation 
law is susceptible to competing in- 
terpretations, courts should con- 
strue the statute in the light most 
favorable to the employee.'® 


Trial Court Decision 

Brenda Chase began working for 
Walgreen as a cashier in 1993.'* Af- 
ter injuring her leg and back, Chase 
filed a claim with Walgreen’s work- 
ers’ compensation carrier and even- 
tually returned to work. Chase had 
a second work injury approximately 
one year later. A third injury oc- 
curred approximately one year af- 
ter the second. Chase filed for ben- 
efits after each injury. After 
returning to work subsequent to her 
third injury, Chase filed a complaint 
alleging retaliatory adverse employ- 
ment action by Walgreen. 

Chase’s August 6, 1998, complaint 
alleged that after she filed her first 
workers’ compensation claim, 
Walgreen’s management “adopted a 
pattern of retaliatory employment 
actions,” including: 

(1) failing to comply with physician or- 
dered work restrictions; (2) reducing 
scheduled work hours resulting in de- 
creased income and loss of eligibility for 
employee insurance and other benefits; 
(3) refusing Chase’s request for transfer 
to another store located closer to her resi- 
dence despite the open positions at that 


store; (4) making changes to Chase’s 
work schedule without prior notice “in 


an effort to depict Chase as an absen- 
tee”; and (5) berating Chase in a “hu- 
miliating manner for pretextual viola- 
tions of company policy or practice.”"” 
Walgreen filed a motion to dis- 
miss Chase’s complaint for failure 
to state a cause of action on the ba- 
sis that she remained employed 
with Walgreen and was not dis- 
charged. The trial court agreed with 
Walgreen and dismissed Chase’s 
complaint with prejudice. The trial 
court recognized that “the plain lan- 
guage of the statute may prohibit an 
employer from threatening to dis- 
charge, intimidating, or coercing an 
employee (in addition to actual ter- 
mination),” but applied a narrow 
construction to §440.205 nonethe- 
less, holding: 
While the language of the statute is not 
entirely clear in this limitation, I do not 
find that the case law supports the 
broader interpretation advocated by the 
Plaintiff in this case as it would allow 
for lawsuits against employers for alle- 
gations of intimidation or coercion even 


in cases where the Plaintiff continues to 
be employed with that employer.'* 


Court of Appeal Decision 
The Fifth District began its analy- 
sis of the question of first impres- 
sion before it by looking to the lan- 
guage of §440.205. The court noted 
that “[wJhen interpreting a statue, 
this court ‘must determine legisla- 
tive intent from the plain meaning 
of the statute.’”'’® Chase and 
Walgreen presented conflicting in- 
terpretations of the statutory lan- 
guage to the court.”° The court re- 
jected Walgreen’s argument that the 
words “intimidate” and “coerce” in 
§440.205 merely describe the 
legislature’s intent to prohibit con- 
structive discharge when the em- 
ployee actually quits due to retalia- 
tory intimidation or coercion. 
Instead, the court agreed with 
Chase’s contention that the word 
“or” in the statute evinces a legisla- 
tive intent to prohibit retaliatory 
intimidation or coercion separate 
and apart from its prohibitions 
against actual discharge or threats 
to discharge. The court also con- 
cluded that since the legislative in- 
tent section of the workers’ compen- 
sation law states that “it is the 
intent of the Legislature to ensure 
the prompt delivery of benefits to the 


injured worker,” the statutory lan- 
guage should be plainly read to pre- 
clude an employer from intimidating 
or coercing an employee into abandon- 
ing or delaying his or her pursuit of a 
workers’ compensation claim. 

The Fifth District pointed to 28 
U.S.C. §1875, which provides in per- 
tinent part that “[n]o employer shall 
discharge, threaten to discharge, 
intimidate, or coerce any permanent 
employee by reason of such 
employee’s jury service,” as a simi- 
larly worded federal statute that has 
been interpreted by federal courts 
as prohibiting four separate offenses 
by employers: 1) retaliatory dis- 
charge; 2) retaliatory threats of dis- 
charge; 3) retaliatory coercion; and 
4) retaliatory intimidation.” Deci- 
sions by the federal courts of the 
11th Circuit Court of Appeal and the 
Southern District of Florida support 
the Fifth District’s rationale in this 
regard.” 

The court addressed Walgreen’s 
argument that the Third District’s 
decision in Montes De Oca controlled 
the case before it, but determined 
that unlike the circumstances in 
Montes De Oca, in which §440.15(6) 
clearly controlled, no provision in 
the workers’ compensation law other 
than §440.205 would provide a rem- 
edy for the retaliatory coercion and 
intimidation suffered by Chase.” 
The Fifth District reasoned that 
§440.205 should apply to provide an 
employee in Chase’s situation a ve- 
hicle of relief when faced with em- 
ployer intimidation or coercion with- 
out the prerequisite of an actual or 
constructive discharge.” 


Conclusion 

The Chase decision interprets 
§440.205 in a manner consistent 
with principles of statutory con- 
struction because it gives effect to 
the statute’s plain language and 
does not lead to an absurd result.” 
Construing the statute in a light 
most favorable to the employee”’ 
produces an identical result as ap- 
plying the statute’s plain meaning,” 
as does an interpretation in accor- 
dance with its legislative purpose. 
Permitting employers to intimidate 
or coerce employees in retaliation for 
their pursuit of workers’ compensa- 
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tion claims would violate the essence 
of the workers’ compensation law. The 
protections of §440.205 should not be 
limited to actual retaliatory discharge 
cases, nor to constructive discharge 
cases where an employee subjected to 
retaliatory coercion or intimidation 
ultimately quits. Either limitation 
flies in the face of the purpose of 
§440.205 and the latter raises an ad- 
ditional barrier of proof.” 

The Florida Supreme Court has 
not yet addressed the issue of 
whether §440.205 provides an av- 
enue of relief for an employee who, 
without actually being discharged, 
has been coerced or intimidated by 
his or her employer in retaliation for 
pursuing a workers’ compensation 
claim. However, the case law and 
statutory language suggest that the 
court would approve the fifth district’s 
holding in Chase that a cause of ac- 
tion for retaliatory coercion or intimi- 
dation exists under the statute.” 

In Smith, the Supreme Court rec- 
ognized an implied cause of action 
for retaliatory discharge pursuant to 
§440.205 based on the clear legisla- 
tive delineation of a duty to an em- 
ployer to refrain from retaliating 
against an employee who pursues a 
workers’ compensation claim. Simi- 
larly, should the question presented 
in Chase appear before it, the Su- 
preme Court would likely recognize 
an equally important cause of action 
implicit in the statute prohibiting an 
employer from coercing or intimidat- 
ing an employee in retaliation for the 
employee’s pursuit of his or her claim. 
When read for its plain meaning, the 
statutory language of §440.205 is un- 
ambiguous in prohibiting retaliatory 
coercion and intimidation.* 

“Courts must do justice, especially 
when the legislature fails to do jus- 
tice.”** When exercising its author- 
ity to interpret §440.205, the judi- 
ciary should not read the statute 
with such restrictive lenses that the 
legislature’s intent to do justice is 
overlooked. By recognizing a cause 
of action for retaliatory coercion or 
intimidation under §440.205, the 
Fifth District’s decision in Chase v. 
Walgreen Company promotes justice 
and fully realizes the statute’s in- 
tended protections for employees in 


the realm of workers’ compensation 
law. 
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Family Law 


Parent Coordinators: An Effective New Tool 


in Resolving Parental Conflict in Divorce 


by Victoria M. Ho, Judge Daniel R. Monaco, and Janice S. Rosen 


The following three-part article introduces a very effective method 
of resolving parental conflict over children’s issues that often 


arise as parties venture through the transition of divorce. 


The use of the parent coordinator is described through the eyes 


of an attorney, a judge, and a parent coordinator. 


Parenting Coordinators: An ATTORNEY S Perspective 


torneys and judges are utiliz- 
ing parent coordinators with 
great success to assist in high-con- 
flict divorces where custody or visi- 
tation issues are involved pre-final 
judgment and post-final judgment. 
Parent coordinators are mental 
health providers with at least a 
master’s degree, who are licensed by 
the state. Family mediation certifi- 
cation is also a skill requirement. 
Because the parenting coordinator 
bears tremendous responsibility for 
making shared parental responsibil- 
ity work, he or she must be well 
trained in child development and 
what constitutes an appropriate 
visitation schedule.' The parenting 
coordinator must have knowledge of 
the legal process and a working 
knowledge of family law.’ Parental 
alienation is often an issue necessi- 
tating the assistance of a parenting 
coordinator, so he or she must be 
particularly well aware of this issue. 
The involvement of a parent co- 

ordinator is usually as follows: 
* Conferencing with both parties’ 


| n Lee and Collier counties, at- 
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counsel and meeting with both par- 
ents and children, together and/or 
separately, to determine the issues 
involved. 

* Reviewing psychological, school, 
or other relevant documentation. 

* Consulting with relevant third 
party witnesses such as psycholo- 
gists, teachers, neighbors, etc. 

¢ Creating appropriate visitation 
schedules with the input of the par- 
ents and children. 

* Mediating parenting or visita- 
tion disputes. 

¢ Teaching parenting skills, i.e., 
communication skills, principles of 
child development, and children’s 
issues in divorce. 

¢ Making recommendations to 
the court regarding visitation 
schedules, where mediation be- 
tween the parties is unsuccessful. 

¢ Reporting to the court regard- 
ing the children’s issues from the 
children’s perspective, as well as 
both parents. 

* Teaching parents about paren- 
tal alienation, monitoring cases 
where alienation may be occurring, 


and reporting to the court regard- 
ing alienation. 

¢ Counseling and educating chil- 
dren who refuse to visit parents. 

The parenting coordinator assists 
the parents in creating a parenting 
plan most effective for that particu- 
lar family’s needs. In doing so, the 
parenting coordinator and parents 
create a plan that minimizes the 
children’s exposure to parental con- 
flict while balancing the child’s de- 
velopmental needs with reasonable 
parental time-sharing. 

The biggest difference a 
parenting coordinator makes is in 
fostering communication and prob- 
lem-solving skills between the par- 
ents. This, in addition to counsel- 
ing the parents on the underlying 
issues that cause the parental con- 
flict, can help the parents to coop- 
eratively parent their children. 
Studies have shown that parents 
who can cooperate in the co- 
parenting process without conflict 
raise children with fewer emotional 
problems.’ If that goal is not pos- 
sible, then the parenting coordina- 
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tor teaches parents to interact in 
front of the children without conflict, 
which is the next best situation for 
the children. 

For many parents, these goals 
seem impossible at the inception of 
the divorce process. In fact, many 
parents are incapable of achieving 
cooperative parenting behavior, or 
at least conflict-free behavior, with- 
out outside intervention. Parenting 
coordinators have proven to be in- 
valuable in this process. Early in- 
tervention, ongoing education, sup- 
port, and maintenance of the 
coparenting process by the 
parenting coordinators provide the 
structure and guidance that can 
make an enormous difference to 
many families. 

Appended to this article is the 
“Order Appointing Parenting Coor- 
dinator” used by many judges in Lee 
and Collier counties. A parenting co- 
ordinator is not a custody evaluator, 
and will not give an opinion as to 
the ultimate issue of custody (except 
in unusual circumstances where 
good cause is shown). In custody dis- 
putes, a parenting coordinator may 
be appointed to assist the parents 
in child-sharing plans during the 
pendency of the case and after cus- 
tody has been resolved. 

To eliminate confusion by the par- 
ents, parenting coordinators, and 
the attorneys about the specific du- 
ties of a parenting coordinator, a 
very specific order is necessary. 

A parenting coordinator is a neu- 
tral third party. He or she is not the 


ally of either parent. It is because 
of this neutrality that a parenting 
coordinator can be an effective edu- 
cator, mediator, and counselor to the 
entire family. Additionally, because 
the parenting coordinator is court- 
appointed, neither party can “fire” 
him or her before the reeommenda- 
tion for visitation is made. 

Parenting coordinators have 
proven to be of great help to attor- 
neys as well. Parenting coordinators 
have more time and better skills to 
deal with the myriad issues that 
occur as parents make the transi- 
tion to the roles of divorced parents. 
Additionally, because an attorney is 
by definition an advocate for his or 
her client, many times this role is 
less effective than the parenting 
coordinator’s role of mediator/coun- 
selor/educator to both parties. 

Divorce is a traumatic process for 
families. As attorneys learn to 
lessen the trauma through coopera- 
tive lawyering, efficient discovery, 
and mediation to assist efficient and 
fair resolutions, we can be well ad- 
vised to utilize the services of 
parenting coordinators. 

Judges appreciate the informa- 
tion and input a parenting coordi- 
nator can give. Visitation disputes 
cannot be resolved easily in the lim- 
ited time a motion calendar can al- 
low. Many times, the allegations are 
so numerous and so conflicting there 
is simply no way a judge can make 
a reasoned decision in the time 
available. A report and testimony of 
a parenting coordinator whose only 


agenda is to minimize conflict for 
the children is a welcome beacon. 

The procedure, then, is for both 
attorneys to consult at the beginning 
of the case. If both attorneys agree 
the parties will be assisted by a 
parenting coordinator, an agreed 
order is entered. If this cannot be 
done by agreement, then a motion 
is filed requesting the appointment 
of a parenting coordinator. In my 
experience, judges have been happy 
to grant such orders assigning the 
parenting coordinator when one can- 
not be chosen by the agreement of 
the parties. The parenting coordina- 
tor then begins meeting with the 
parties and the children. Also, the 
parenting coordinator will seek in- 
put from each attorney as to how the 
attorney defines the issues in the 
particular case. 

If the parties reach an agreement, 
the attorneys will draft the written 
document and advise their clients as 
to the impact on their legal rights. 
If no agreement is reached, the is- 
sue is set for hearing and the 
parenting coordinator is subpoenaed 
to provide input to the judge. 

Many attorneys who have used 
this new tool of the parenting coor- 
dinator will agree that major legal 
battles, ultimately harmful to the 
children, have been averted due to 
the efforts of the parenting coordi- 
nators. More subtle benefits include 
the strengthening and stabilizing of 
cooperative parenting between the 
parties, for the ultimate benefit of 
the children.‘ 


The Appointment and Benefit of 


Parent Coordinators from the COURT’S Perspective 


s the family law judge in 
Collier County for the past 
two years, it has come to 
the attention of this court that many 
of the known problems that exist 
when parties go through a dissolu- 
tion of marriage procedure revolve 
around children. As all of us know, 


by Judge Daniel R. Monaco 


children are often used as leverage 
for many reasons, among them fi- 
nancial or emotional retribution. 
Most of the questions I face that 
revolve around custodial or visita- 
tion matters probably should not be 
in the courtroom. I find not only that 
the parties themselves are looking 
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for a way to appear reasonable, but 
also that the attorneys are looking 
for an avenue of escape while at the 
same time attempting to represent 
their clients’ interests. The ultimate 
conclusion is that the adversary ad- 
vocacy proceedings that we are in- 
volved with in the family law area 


= 


are usually self-defeating in recti- 
fying problems that exist in the area 
of custody and visitation. Neither 
side trusts the other and each side 
wishes to put forth its position. 
Therefore, the suggestion of a “neu- 
tral” party usually is not only ben- 
eficial but also desired by both par- 
ties. 

It has been the experience of this 
court that, once the parenting coor- 
dinator becomes involved, the par- 
ties tend to work out the differences 
that seem insurmountable when 


they appeared in court. It is very 
seldom that once the parent coordi- 
nator is appointed, that a case re- 
appears because there has not been 
a solution to the problems, and the 
end result is that the program has 
been immensely successful. 

The success of the program is 
largely attributable to the parenting 
coordinators, and having a qualified 
group to refer to is certainly benefi- 
cial. However, the involvement of 
the family law bar in the program 
is a necessity since all of the par- 


ties, including the court, working 
together have forged a highly suc- 
cessful program. It is not fair to 
single out any particular person 
when reference is made to the 
program’s success, but the dedica- 
tion of people such as Dr. Mary Ellen 
Frazier, Psy.D., and attorney 
Victoria Ho has gone a long way in 
having an effective program in 
place. 

It is with great pride that I would 
recommend this program to other 
counties and judicial circuits. 


A PARENTING COORDINATOR’S Perspective 


parenting coordinator was 

working with a newly di- 

vorced couple, attempting 
to help them make agreements 
about various children’s issues. De- 
spite his best efforts, it was slow 
going. Finally, in frustration, the 
wife threw up her hands and ex- 
claimed, “Well, what did I expect? 
We never agreed on anything while 
we were married.” To which the hus- 
band replied, “I disagree.” 

Very often, parents in the midst 
of divorce can scarcely agree on what 
day it is. They are anxious, angry, 
and wounded people who often have 
very different versions of what hap- 
pened to their marriage and what 
should happen following the divorce. 
During what is inevitably one of the 
most painful, most stressful periods 
of their lives, these people must 
make decisions in the best interest 
of their children and they are asked 
to do so within the context of an 
adversarial legal system. Even par- 
ents with solid parenting skills and 
the best intentions find it difficult 
not to make mistakes under these 
circumstances. 

Parent coordinating was devel- 
oped as a response to what is known 
about the effects of parental conflict 
and alienation on children. In her 
books Surviving the Breakup® and 
Second Chances,* Judy Wallerstein 


by Janice S. Rosen, LCSW 


and her colleagues at the Center for 
the Family in Transition in 
Cortemadera, California, reported 
the findings of their longitudinal 
studies spanning 15-20 years. The 
good news? Children can survive 
divorce. The bad news? They cannot 
survive long term, chronic conflict 
between the central figures in their 
lives. Research shows that the level 
and intensity of parental conflict is 
the most potent factor in children’s 
post-divorce adjustment. Parenting 
coordinators not only can educate 
their clients, but also can help them 
disengage from each other, thereby 
lowering the level of mutual conflict, 
and help resolve disputes. Parents 
need to know that divorce adds an 
extra burden to the normative de- 
velopmental tasks of growing up and 
that “conflict, tension, loyalty binds, 
uneasy alliances and alienation can 
seriously distort a child’s develop- 
ing personality and subsequent life 
adjustment.”’ 

Ideally, a parenting coordinator 
is a licensed or license-eligible 
mental health professional who is 
also a state-certified mediator in 
family law. Mediation training 
provides a knowledge base regard- 
ing the legal system, conflict reso- 
lution and communication tech- 
niques. A parenting coordinator is 
familiar with age-appropriate visi- 


tation guidelines and the commu- 
nity supports available to the par- 
ties. It is imperative that the 
parenting coordinator recognize 
and respond to parental alienation 
before it becomes ingrained. 

While it is preferable to have the 
parenting coordinator on board from 
the beginning of divorce proceed- 
ings, many are appointed post-dis- 
solution when agreements made 
between the parties are no longer 
working or the conflict continues. 
Those with entrenched patterns of 
fighting and negativity often must 
learn to “parent apart.” The 
parenting coordinator can help 
structure child-sharing in ways that 
minimize the potential for conflict 
while ensuring that the children 
retain access to both parents. 

After receiving the standard or- 
der, the parenting coordinator 
makes an appointment with each of 
the parties separately to explain the 
process and to get a sense of the is- 
sues involved. If this is a post-dis- 
solution case, the parties are asked 
to provide the marital settlement 
agreement sections which pertain to 
the children and any other relevant 
documents. 

Parent coordinating is not a diffi- 
cult concept to sell. The advantages 
are many: It keeps people out of 
court; it is both cost and time effi- 
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cient when compared with legal fees 
and court dockets; it empowers cli- 
ents to be able to make mutually 
acceptable agreements rather than 
be dictated to; and, when it works 
well, is time limited—a parenting 
coordinator’s goal is for the clients 
to no longer need a parenting coor- 
dinator! 

Attorneys frequently ask, “How 
can we help minimize the damage 
done to children during and after a 
divorce?” Since clients invariably 
look to their lawyer for help in navi- 
gating the choppy waters of the di- 
vorce process, attorneys have enor- 
mous influence on the outcome for 
the children involved. The best at- 
torneys are well-versed in knowl- 
edge of the damage parental conflict 
causes; they reinforce what clients 
are being told by the parenting co- 
ordinator and help clients focus on 
how each aspect of a given case will 
impact their children. Attorneys 
who encourage alternatives to liti- 
gation, especially mediation, and 
who first attempt a collaborative 
process serve their clients well. If 
cases settle fairly and within a rea- 
sonable period of time, the healing 
process can begin, and parent coor- 
dinators know that when the finan- 
cial issues are settled, the children’s 
issues often settle down. 

Statistics show that 75 percent of 
parents “cool off” after the first year 
following a divorce. Oftentimes, par- 
ent coordinating follows a predict- 
able course with the highest level of 
conflict occurring prior to settlement 
when stress and anxiety peak. Once 
the coparenting plan is in place and 
the financial issues are determined, 
clients usually begin to calm down. 
Quite simply, there is a lot less to 
fight about. Couples find that the 
flipside of having loved someone is 
not hating them; it is letting go. 
Parenting coordinators help with 
this by giving parents guidelines for 
communicating effectively about the 
children without triggering old 
wounds. Books such as Families 
Apart® by Melinda Blau are invalu- 
able resources for parents in the 
midst of this process. 

Parental conflict is not incurable. 
A parenting coordinator can help 


people learn to manage and control 
their anger and create an atmo- 
sphere where cooperative co- 
parenting can take place. Our chil- 
dren deserve no less. 


1 In Lee and Collier counties, Dr. Mary 
Ellen Frazier, Psy.D., with others, has 
promulgated age-appropriate visitation 
guidelines commonly referred to by at- 
torneys and the courts. 

2 Divorce Support Services of Collier 
County, Inc., has provided a reference 
book of psychologists, accountants, at- 
torneys, and relevant statutes and 
standing orders referencing children’s 
issues. For a copy, contact the author. 


3 J. Wallerstein, The Long Term Effects 
of Divorce on Children; A Review, J. AM. 
Acap. Cuitp Psycuiatry 30(3):349-360 
(1991). 

* Carta B. Garrity AND MITCHELL A. 
Bares, CAUGHT IN THE MIDDLE, PROTECT- 
ING THE CHILDREN OF HicH-Conr.ict D1- 
VORCE (1994) is an excellent resource. 

5 JupITH S. WALLERSTEIN AND JOAN 
KELLY, SURVIVING THE BREAKuP, How CHiL- 
DREN AND PARENTS CoPE WITH DIVORCE 
(1980). 

§ JupITH S. WALLERSTEIN, PH.D. AND 
SANDRA BLAKESTER, SECOND CHANCES, 
MEN, WoMEN, AND CHILDREN A DECADE AF- 
TER Divorce (1989). 

7 Garrity and Bares, supra note 4. 

8 MELINDA Biau, Apart, TEN 
Keys To SucCESSFUL Co-PARENTING (1993). 


IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND 
FOR COLLIER COUNTY, FLORIDA CIVIL ACTION 


IN RE: THE MARRIAGE OF 


Husband, 
and 
Wife. 


CASE NO. 


THIS CAUSE having come before this Court, and this Court having reviewed the 
file and being otherwise fully advised in the premises, this Court does: 

ORDER AND ADJUDGE as follows: 

1. Parenting Coordinators: The parties will agree on a parenting coordinator within 
thirty (30) days of the date of this Order. If counsel and/or a pro se litigant cannot 
agree on the designation of a parent coordinator, the Court, on motion by either party, 
and without a hearing, shall appoint one. The parenting coordinator will have the 
following qualifications: 

a.Licensed mental health provider trained in child development and; 

b.Certified family mediator or mediation training completed and certification - eli- 

gible. 
2. Expense Shared Equally: Initially, the parties shall equally share financial respon- 
sibility to pay the parenting coordinator (the Court reserves the right to resolve any 
objection to the changes made and redistribute this cost on a pro rata basis if appropri- 
ate). Each party shall promptly pay one-half of any reasonable bill submitted by the 
coordinator. The Court will enforce payment of any amounts owed to the parenting 
coordinator by either party through contempt proceedings, if necessary. 

-General nsibilities of Parentin rdinator: Under Florida law, the children 
are entitled to access to both parents, without interference from either parent or any- 
one else, once the parents separate. The parenting coordinator shall assist the parties 
and the children to promote the children’s rights to access to both parents and to 
protect the children’s best interest in general. The parenting coordinator is entitled to 
communicate with the parties, children, health care providers, psychological provid- 
ers and any other third parties deemed necessary by the parenting coordinator for 
such investigation. The parties will cooperate with the parenting coordinator and shall 
execute any necessary releases. 
4.Role of the Parenting Coordinator: The parenting coordinator will: 

4.1 Make recommendations relative to enforcing any shared parenting plan and 
parenting schedule and minimize conflicts between the parties by addressing the par- 
ticular patterns of behavior for this couple; 

4.2 Assist the parents in implementing any plan or schedule so that the children 
have continuous and consistent contact with both parents; 

4.3 The parenting coordinator will help the parents develop strategies for: 

4.3.1 Parenting in a manner that minimizes conflict; 

4.3.2 Disengaging from each other when engagement leads to conflict and 
noncooperation; and 

4.3.3 Allowing the children to grow up free from the threat of being caught in 
the middle of their parents’ disputes. 

4.4 The parenting coordinator has the following broad responsibilities; 

4.4.1 Recommending approaches to carrying out the parenting plan that are 
designed to reduce conflict between the parents; 
4.4.2 Recommending compliance with any parenting plan or parenting sched- 
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ule in the Court’s Orders; 

4.4.3 Monitoring any 
parenting plan or parenting schedule 
and mediating the parents’ disputes con- 
cerning the plan or schedule or 
parenting issues; 

4.4.4 Teaching communication 
skills, principles of child development 
and issues facing children when their 
parents no longer live together; 

4.4.5 Writing detailed guide- 
lines or rules recommended for commu- 
nication between the parents and prac- 
ticing those guidelines or rules with the 
parents. If parenting skills are lacking, 
the coordinator should work with one or 
both parents to teach those skills; 

4.4.6 Recommending modifica- 
tion of the parenting plan or parenting 
schedule when agreement or consensus 
cannot be reached, as a means of reduc- 
ing conflict and promoting the best in- 
terest of the children. Any recommended 
modification of a plan or schedule must 
be in writing and submitted to the par- 
ties and their attorneys. 

4.4.7 Recommending how a 
particular element of the parenting plan 
or parenting schedule will be imple- 
mented including, without limitation, 
the frequency and lengthy of visitation, 
temporary changes in the parenting 
schedule, holiday or vacation planning, 
logistics of pick up and drop off, suitabil- 
ity of accommodations, issues dealing 
with stepparents and significant others; 

4.4.8 Working with both par- 
ents to update and fine tune their 
pareting schedule over time. (All possible 
changes in the family’s circumstances 
could not be foreseen when the parenting 
plan originated.) Parenting schedules 
may need to be adjusted to children’s 
changing development needs, new 
schools, new blended families, or evolv- 
ing outside interests; 

4.4.9 Ensuring that both par- 


ents maintain ongoing relationships 
with the children; and 
4.4.10 Recommending a final 
decision on any parenting issue over 
which the parents reach an impasse, by 
submission of a written recommendation 
to the parties and their counsel. 
4.5The parenting coordinator will 
maintain communication among all par- 
ties by serving, if necessary, as a con- 
duit for information. The parenting co- 
ordinator is not the ally of either parent 
and the parenting coordinator is not a 
neutral mediator. The parenting 
coordinator’s role is active and specifi- 
cally focused on helping parents work 
together for the benefit of the children. 
The parent coordinator’s fundamental 
role is to minimize the conflict to which 
the children are exposed by the parties. 
4.6 The parenting coordinator is not 
a custody evaluator. Making the decision 
to place the children in the residence and 
custody of one of the parents would seri- 
ously compromise the parenting 
coordinator’s neutrality. The parenting 
coordinator does not have the power to 
recommend changes relevant to the pri- 
mary residence of the children. The 


parenting coordinator will also not be 
called as a witness in any Court proceed- 
ings regarding change of primary resi- 
dence except by Order of Court for good 
cause shown in exceptional cases such 
as when the parenting coordinator has 
directly witnessed relevant facts. 

4.7 The parenting coordinator will rec- 
ommend, if necessary, supervised visi- 
tation to protect the children, but not as 
a sanction. The coordinator may also rec- 
ommend a move from supervised to un- 
supervised visitation. 

4.8Assistance provided by the 
parenting coordinator is not intended to 
be a crisis service and the parenting co- 
ordinator should not be contacted out- 
side of normal working hours. Issues will 
be brought to the parenting coordinator 
in the ordinary course of business. The 
parenting coordinator’s goal is to teach 
both parents conflict resolution tech- 
niques and to keep the children in a neu- 
tral position in the conflict. 

4.9 Significant financial matters will 
not be addressed by the parenting coor- 
dinator. 

4.10 The parenting coordinator will 
educate both parents about the sources 
of their conflict and its effect on the chil- 
dren. Both parents should understand 
what constitutes a “loyalty bind”; that 
is, a child being caught in the middle 
between both parents. When a loyalty 
bind is occurring, the parenting coordi- 
nator should point it out and help both 
parents stop the behavior leading to this 
dilemma for the children. The parenting 
coordinator should help both parents 
accept the relevance of the other parent 
in the children’s lives and understand 
the serious emotional consequences of 
losing a parent. 

5. Meeting with the Parenting Coordina- 
tor: 

5.1 The parenting coordinator may 
meet with the parties or the children 
jointly or separately. The parenting co- 
ordinator shall determine whether ap- 
pointments will be joint or separate, by 
telephone or in person. 

5.2 Both parents will contact the 
parenting coordinator to schedule and 
arrange convenient times for meetings 
with the parenting coordinator. Appoint- 
ments may also be scheduled when the 
parenting coordinator requests. 

5.3Each parent should direct any dis- 
agreements regarding the children to the 
parenting coordinator. The parenting 
coordinator will work with both parents 
to resolve the conflict and, if necessary, 
will recommend and appropriate reso- 
lution to the parties and their counsel. 
6. Written and Oral Reports and Appear- 
ances in Court: 

6.1 The parenting coordinator may 
submit written reports to the parties and 
their counsel describing any conflicts 
and the parenting coordinator’s recom- 
mended resolutions. The parenting co- 
ordinator may also report to the parties 
and their counsel on parental compliance 
with and parental attitudes about any 
element of the parenting plan or 
parenting schedule, as amended by 


agreement of the parties or decided by 
the parenting coordinator. Copies of all 
reports to the court shall be sent to the 
parties and their attorneys, not to the 
Court directly. 

6.2 If either parent wants the 
parenting coordinator to testify on any 
matter, he or she must first file a mo- 
tion and notice of hearing and show good 
cause in the motion and at the hearing 
why the Court should require the coor- 
dinator to testify. The coordinator must 
be given a copy of the motion and notice 
of hearing. 
7.Terms of Appointment: The parenting 
coordinator is appointed until dis- 
charged by the Court, or by written 
agreement of the parties. The coordina- 
tor may apply directly to the Court for a 
discharge, and shall provide the parties 
and counsel with notice of the applica- 
tion for discharge. The Court may dis- 
charge the coordinator without a hear- 
ing unless either party promptly 
requests a hearing on the application. 
8. Neither party will enter the residence 
of the other except as pursuant to the 
visitation schedule recommended by the 
parenting coordinator or the written 
agreement of the parties. 


DONE AND ORDERED in Cham- 
bers in County, 
Florida, on this 
20. 


day of. 


CIRCUIT COURT JUDGE 


Victoria M. Ho, a partner in the 
Naples law firm of Asbell, Coleman & Ho, 
P.A., is board certified in marital and 
family law and is a fellow in the Ameri- 
can Academy of Matrimonial Lawyers. 
She is active in the family law sections of 
the American Bar Association, The 
Florida Bar, and the Collier County Bar 
Asociation. Ms. Ho has been on the certi- 
fication review board faculty since 1993. 

Judge Daniel R. Monaco received 
his undergraduate degree from Russell 
Sage College, Evening Division, Troy, 
New York, and his J.D. from the Uni- 
versity of Miami School of Law. He is 
board certified in civil trial and marital 
and family law. In two years on the fam- 
ily law bench, Judge Monaco began a 
parent coordinator program, divorce sup- 
port group, pay-or-appear program, gen- 
eral master program, and an accelerated 
family evaluation program in emergency 
situations. 

Janice S. Rosen, LCSW, is a li- 
censed clinical social worker and state- 
certified mediator in family law. A 
graduate of Manhattanville College and 
Boston University School of Social Work, 
she concentrates in working with fami- 
lies in transition. 

This column is submitted on behalf 
of the Family Law Section, Ky M. Koch, 
chair, and Mark A. Sessums, editor. 
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Are you a lawyer concerned about what drinking or 
drugs is doing to your life? Are you a concerned partner, 
friend or family member? 


Florida Lawyers Assistance, Inc. (FLA) offers help to judges, attorneys, law students and legal support personnel troubled by 
alcohol and drug abuse problems, compulsive gambling, stress, depression, other types of addictive disorders and similar condi- 
tions which may impair these individuals’ ability to practice in a competent, ethical and professional manner. FLA was created 
more than 11 years ago by recovering attorneys and addiction professionals to help other lawyers deal with their impairments. 


The backbone of FLA is a network of more than 200 attorneys throughout the State of Florida who are themselves recovering 
from drug and alcohol addiction, psychological problems and impairment caused by other conditions. These volunteers stand 
ready to assist their peers in all areas of recovery. The staff and volunteers of FLA know the problems faced by impaired attorneys 
and how to help overcome these problems. 


Because of the sensitive nature of addiction and psychological problems, attorneys who may be in need of help often are very 
reluctant to seek that assistance. Recognizing this concern and in order to foster early and confidential contact with FLA, in 1986 
the Supreme Court of Florida by Rule 2-9.11 authorized creation of a program to assist members of The Florida Bar addicted to or 
dependent on chemicals, and approved Rule 3-7.1(0) which states that any treatment provided to an impaired attorney shall be 
deemed confidential and may not be admitted as evidence in any disciplinary proceeding. 


Among the services which FLA can offer to an impaired attorney, judge, law student or support person are: 

Assessment and Referral: A trained member of the FLA staff will meet with an affected attorney, either at FLA’s Ft. Lauder- 
dale office or off-site, to evaluate the problem and recommend available treatment and rehabilitation options. 
Interventions: In appropriate situations, a member of the FLA staff will plan, rehearse and facilitate a formal intervention to 
assist an impaired attorney. 

Peer Support Network: The affected attorney will be paired with a recovering lawyer in his or her geographical area to act as 
a mentor and to help with rehabilitation. 

Attorney Support Meetings: FLA sponsors more than 20 weekly meetings around the state where recovering attorneys net- 
work and help each other deal with the problems and stresses of practicing law without resorting to using drugs or alcohol. 
Education and Prevention: FLA works with law firms, the courts and Florida Bar committees to educate members of those 
entities concerning attorney impairment and recovery. In addition, FLA makes regular presentations at the law schools through- 
out the state regarding addiction and how it may relate to the admissions process. 

Annual Workshop: FLA presents a CLE seminar in July of each year dealing with such issues as recent developments in the 
treatment of various impairments, disciplinary proceedings in which lawyer impairment was involved and Board of Bar 
Examiner decisions and procedures concerning admissions of applicants with histories of chemical dependency or psycho- 
logical problems. 

Structured Rehabilitation Program: In cases involving attorney discipline or admissions problems, FLA will implement a 
structured rehabilitation program which can document an attorney’s or law student’s recovery. Such evidence of recovery 
will often be taken into consideration by The Florida Bar or Board of Bar Examiners when determining discipline or recom- 
mendations for admission. 


Facts Asout IMPAIRMENT 

¢ Addiction and depression are treatable illnesses. 

¢ Addiction and depression occur in every socioeconomic group. It has been estimated that their prevalence within certain 
professions (including attorneys) may be higher than in the general population. 
Alcohol is the most widely used and destructive drug in America. Alcohol abuse among women has doubled in recent years. 
Previously the ratio of women alcoholics to men was 1 to 6; it is now 1 to 3. 
Marijuana is not a “benign” drug. It severely affects memory, concentration, and ambition. 
Complications associated with the use of cocaine include damage to the heart, brain, and other major organs. Continued use 
causes dramatic personality changes and deterioration of ethical values, leading to criminal and disciplinary penalties. 
More than 400,000 Floridians suffer from gambling addiction. 
One of the symptoms of addiction is denial - an individual who is addicted usually has little or no insight into their problem. 
50 percent to 75 percent of disciplinary cases can be traced to attorney impairment. 
Early intervention and treatment of the addicted attorney often leads to complete recovery. 


A Treatasie ILLNESS 

Addiction is not a moral issue, but rather is a treatable illness which causes a deterioration of moral and ethical values. The 
stigma is not in having the illness, but in failing to seek treatment once its presence is recognized. Seeking treatment is perfectly 
acceptable social behavior. Addiction is a progressive disease - it never gets better by itself. Free, confidential help is available to 
you or a lawyer you know who may be having problems with drugs, alcohol, gambling, or a psychological condition which is 
impairing the ability to practice law or live life. If you or someone you care about are suffering from such a problem, professional 
and peer assistance is available to help bring about a positive change. 


Call the FLA Hotline at: (800) 282-8981 
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ppellate practice has de- 

veloped over the years 

into a specialized area of 

the law. In Florida, appel- 
late practice was officially recog- 
nized as a specialty in 1994, when 
The Florida Bar Board of Legal Spe- 
cialization and Education approved 
appellate practice as a “certified” 
field. 

What is “appellate practice,” and 
why is it considered a specialty? 
How does appellate practice differ 
from trial practice? Is there truly 
an “art” to appellate advocacy? This 
article attempts to address these 
questions and to highlight the 
unique skills involved in handling 
appeals. 


What Is Appellate Practice? 

To best understand exactly what 
appellate practice is, one must first 
understand what it is not. Simply 
stated, appellate practice is not trial 
practice. At first glance, such a de- 
scription appears obvious. However, 
appellate judges often express 
amazement at the number of practi- 
tioners who treat the appellate pro- 
cess as nothing more than a con- 
tinuation of the trial. Many 
attorneys view an appeal as a “sec- 
ond chance” to argue their case be- 
fore a second jury, and to present 
what they deem to be the crucial 
facts and equities which will make 
all the difference. These attorneys 
often become mired in the types of 
factual disputes that weigh so 
heavily at the trial level (e.g., wit- 
ness credibility issues, emotional 
pleas), but tend to distract the ap- 
pellate court from significant legal 


Appellate Law 


Appellate Specialization 
and the Art of Appellate Advocacy 


by Jennifer S. Carroll 


Appellate judges 
often express 
amazement at the 
number of 
practitioners who 
treat the appellate 
process as a 
continuation of 
the trial. 


issues on appeal. 

Appellate judges perceive a dif- 
ference between the advocacy skills 
necessary to litigate a case in the 
appellate court, as opposed to the 
trial court. As explained by Justice 
Leander Shaw of the Florida Su- 
preme Court: 


[T]here is a difference between the skills 
needed in litigating a case before trial 
and appellate courts. Trial litigation— 
focusing on jury trials—requires jury 
arguments that are generally struc- 
tured to lead ordinary people to decide 
something based on compelling emo- 
tional arguments. True, the individual 
juror needs to be informed of the law, 
the facts of the case, and how a certain 
result is called for in the particular cir- 
cumstance. The trial attorney, however, 
will invest a substantial portion of any 
argument to the jury in a fact intensive 
emotional call to justice in order to ob- 
tain a favorable decision. Thus, the abil- 
ity to evoke an emotional response is 
important in making jury arguments. 


In appellate advocacy, however, the 
emphasis switches and the attorney 
must stress the application of law to 
facts—keeping in mind the appellate 
court’s concern for uniformity of the law 
and doing justice. Thus, the ability to 
present thoroughly researched legal 
arguments and to present them in a 
very orderly and logical manner be- 
comes more important. 


Letter to author dated March 17, 
1999. 

In fact, emotional pleas relied 

upon by the trial attorney to con- 
vince a jury are considered inappro- 
priate at the appellate level. As Jus- 
tice Shaw has observed: 
The most common mistake in present- 
ing oral argument to the Supreme Court 
is when an advocate makes a boister- 
ous jury argument to the justices; this 
is very unimpressive. The advocate loses 
credibility immediately as he or she 
appears to be a novice who is familiar 
neither with the appellate process gen- 
erally nor the Supreme Court in par- 
ticular. 


Id. 

At trial, an attorney’s major ob- 
jective is to persuade the fact- 
finder—typically a panel of lay ju- 
rors—that credibility lies on the 
side of his or her client’s witnesses, 
and the evidence, although contro- 
verted, favors his or her client. Trial 
lawyers ascertain the factual 
strengths and weaknesses of both 
sides of their cases, and then sift, 
select, and evaluate the evidence to 
be presented. To be successful, the 
trial lawyer must build a convinc- 
ing argument from an amorphous 
mass of testimony and create an 
aura of righteousness around client 
and cause. 

The appellate lawyer, by con- 
trast, deals primarily with the law, 
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not the facts; he or she argues to 
judges, not to lay juries. The focus 
of the appellate specialist is on le- 
gal argument, through written and 
oral advocacy. Broadly stated, ap- 
pellate practice involves the practice 
of law before appellate courts. The 
function of appellate courts is, of 
course, to review the decisions of 
lower courts to determine if revers- 
ible error has been committed. Such 
review involves the interpretation 
and application of the law to a given 
set of facts. 

At the appellate level, therefore, 
the aim of the appellate lawyer is to 
be persuasive and to effectively as- 
sist the appellate courts in accom- 
plishing their review and decision- 
making objectives. In accomplishing 
this goal, the appellate practitioner 
must be proficient in several key 
areas, including, but not limited to: 
brief writing; oral argument; and 
rules of appellate procedure. 

Knowledge and experience in the 
appellate process are central to at- 
taining such proficiency, as they 
would be with respect to any other 
field of law. 


The “Art” of 
Appellate Advocacy 

© “The pen is mightier than the 
sword.” 

There can be little dispute that 
communication through the written 
word is an art, and appellate brief 
writing is no exception. In compos- 
ing a brief, the appellate practitio- 
ner must know which questions to 
raise, which arguments to pursue, 
and which facts to stress. He or she 
must determine the most significant 
legal issues worth pursuing on ap- 
peal and present only the strongest 
arguments. 

The technique of writing is 
equally significant. Arguments, no 
matter how strong from a substan- 
tive perspective, lose their force if 
not expressed cogently. To write a 
convincing brief, counsel should 
adopt a simple style consisting of 
short sentences, active verbs, and 
concise paragraphs. The words must 
be chosen carefully, and should be 
clear and direct. As all lawyers (both 
trial and appellate) know, simplic- 


Many judges deem 
the brief to be the 
key part of the 
appeal, and 
oftentimes the court 
has made up its 
mind on the issues 
before the oral 
argument. 


ity can be difficult to achieve. The 
writing of a brief is an arduous task; 
and the writing of a simple, yet com- 
pelling, brief is even more arduous. 

Recognizing the most common mis- 
take made by attorneys when writing 
appellate briefs for his court, Judge 
Joseph Nesbitt of Florida’s Third Dis- 
trict Court of Appeal advises: 

Briefs are too complex. Use short de- 
claratory statements that are completely 
understood on first reading. If you do not 
make your client’s position “simple” you 
can’t expect the judges to do it for you. 
Most of your time should be spent in 
reading, evaluating, and comprehending 
your own case. Outline, at least in your 
mind, the matter about which you must 
convince the jury or the judge. If you do 
this, brevity will naturally flow. 
Letter to author dated March 4, 
1999. 

The art of appellate brief writing 
is further illustrated by the state- 
ment of facts, which to many appel- 
late practitioners is the most impor- 
tant and challenging part of the 
brief. The statement of facts must 
be forceful; it should not, however, 
be one-sided or argumentative. If it 
is, the credibility of the brief is un- 
dermined. There is, indeed, an art 
to portraying one’s case in a sympa- 
thetic light without disregarding the 
adverse facts or appearing argumen- 
tative. Writing a statement of facts 
that is necessarily neutral in form 
but persuasive in effect takes con- 
siderable skill; it is a delicate, and 
difficult, task for even the most ex- 
perienced brief writer. 
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Many judges deem the brief to be 
the key part of the appeal, and 
oftentimes the court has made up its 
mind on the issues before the oral 
argument—based solely on the par- 
ties’ briefs. Today, in an effort to 
handle their burgeoning caseloads, 
appellate courts are restricting oral 
argument, and most courts no longer 
allow oral argument merely upon 
request. As a result, the written 
brief assumes even more signifi- 
cance, in that it is often the “only 
shot” counsel gets at the appellate 
court. As Justice Shaw has noted: 


The brief is the most critical element of 
an appeal; therefore, brief writing skills 
are extremely important. In 1998, ap- 
proximately six percent of all cases dis- 
posed of by this Court had oral argu- 
ment, therefore, ninety-four percent of 
the cases are disposed of on the briefs 
alone. Furthermore, in the same year, 
it is clear that less than half of the cases 
that warranted a written opinion had an 
oral argument. The written brief, there- 
fore, is critical to a litigant’s presenta- 
tion to the Court. 


Letter to author dated March 17, 
1999. 

¢ Every second counts. 

Likewise, there is an art to effec- 
tive oral advocacy. Appellate oral 
advocacy differs considerably from 
argument at the trial level. What 
will often work with a jury will an- 
tagonize appellate judges; as a gen- 
eral rule, appellate litigation is 
about legal—not factual—argu- 
ment. 

Apart from the substantive differ- 
ences between argument at trial and 
on appeal, the technique of argu- 
ment in each instance also differs. 
Time restraints in the appellate 
court are, of course, much stricter 
than in the trial court. A trial law- 
yer may take days or weeks to per- 
suade a judge or jury. In a typical 
oral argument, counsel is limited to 
only 15-20 minutes. Thus, the effec- 
tive appellate advocate must reduce 
the case to its bare essentials, i.e., 
those few core points which will de- 
termine the outcome of the case and 
can be presented in just a few min- 
utes. 

Without question, appellate 
courts appreciate simplicity. In the 
words of Judge Nesbitt: 


Make your oral argument simple. 


Reinitiate the reason why reversal is 
warranted and relate it to the record in 
your case. 


* * 
Oral presentation should neither be 
stilted nor formalistic. Present it at a 
level of comprehension that you would 
in telling your neighbor who is intelli- 


gent and has finished the sophomore 
year in college. 


Letter to author dated March 4, 
1999. 

Counsel would be ill-advised to 
rely on “canned” arguments in ap- 
pellate oral argument. The true pur- 
pose of oral argument is to provide 
appellate judges with an opportu- 
nity to ask questions and address 
their concerns regarding the case. 
Herein lies one of the key distinc- 
tions between appellate and trial 
advocacy. In appellate oral argu- 
ment, the practitioner has to make 
his or her argument by means of re- 
sponding to judges’ questions; he or 
she must use those responses as a 
transition to presenting his or her 
position. Despite intensive question- 
ing from the appellate bench, the 
appellate practitioner has to keep 
the argument on track and not lose 
any sense of direction. 

This skill is far different from that 
required of an attorney in question- 
ing witnesses at trial. At the trial 
level, counsel determines what 
questions to ask and what argu- 
ments to make. At the appellate 
level, judges exercise considerable 
control during oral argument, and 
it is the goal of the astute appellate 
practitioner to shape the argument 
nonetheless, through his or her an- 
swers to questions. 

Expertise in brief writing and oral 
argument is all the more important 


Jennifer S. Carroll is a board-cer- 
tified appellate lawyer concentrating her 
practice in state and federal civil ap- 
peals. She is admitted to practice before 
the Supreme Court of the United States 
and the United States Court of Appeals 
for the 11th Circuit. Before entering pri- 
vate practice, Ms. Carroll served as se- 
nior judicial law clerk to Judge Ralph 
W. Nimmons, Jr., First District Court of 
Appeal of Florida. 

This column is submitted on behalf 
of the Appellate Practice Section, 
Lucinda A. Hofmann, chair, and 
Jacqueline E. Shapiro, editor. 


in today’s legal environment, given 
the increasing complexity of cases 
and the heavy appellate court 
caseload. Appellate judges have lim- 
ited time to examine the record and 
cited authorities. Consequently, 
counsel’s skill in sorting out what 
is truly important in the case and 
in presenting appellate argument in 
a concise and convincing manner is 
crucial to prevailing on appeal. 

Navigating procedural 
landmines. 

In the appellate arena, there ex- 
ist several procedural “landmines” 
which, as a general rule, are more 
easily navigated by the experienced 
appellate practitioner. The answers 
to many procedural dilemmas that 
arise cannot always be found in the 
Florida Rules of Appellate Proce- 
dure; often, such answers may be 
derived only through experience in 
the workings of the state appellate 
process, as well as an understand- 
ing of the case law and the local 
rules of each court. Potential 
“landmine” issues that can cause 
serious problems for the average 
practitioner include the following: 

1) What constitutes “rendition” of 
an order for purposes of taking an 
appeal? 

2) What post-trial motions toll the 
time for taking an appeal? 

3) Which interlocutory orders are 
appealable as “appealable nonfinal 
orders”? 

4) Which interlocutory orders are 
proper subjects of petitions for writ 
of certiorari, petitions for prohibi- 


tion, or other extraordinary writs? 

5) Which “partial final judgments” 
can be appealed, and which must be 
appealed, within 30 days? 

6) What is a final order subject to 
appellate review? 

7) Does a motion for rehearing (or 
motion for reconsideration) ever toll 
the time for taking an appeal from 
an interlocutory order? 


Appellate Attorney and 
Trial Attorney Essential 
Components of Process 

Both the appellate attorney and 
the trial attorney are essential com- 
ponents of the litigation process. 
The difference between the two lies 
not in ability, but rather in focus. 
The trial attorney’s focus is on gath- 
ering facts and presenting these 
facts, consistent with the law, to 
support his or her client’s position. 
The appellate attorney’s focus is on 
placing the relevant facts in the con- 
text of the appropriate law and over- 
coming legal hurdles faced at trial. 
At the appellate level, counsel must 
analyze the entire record and make 
the appropriate legal arguments in 
support of affirmance or reversal. 

Appellate practice has evolved 
into a specialized area of the law, 
and justifiably so. The fundamen- 
tals of appellate advocacy—writing 
a simple, persuasive brief, making 
an effective oral argument, and hav- 
ing a command of the appellate pro- 
cedural rules—necessarily reflect ef- 
fort, skill and, at the highest level, 
art. O 


Poverty. Homelessness. Hunger. Despair. 


You can ignore the problems 
for just so long. Or you can be part of the solution. For more than 
100 years, Volunteers of America has reached out to the nation’s 
most vulnerable individuals, offering them the help they need to rebuild 
their lives. Our programs serve children, families, the elderly, and 
those who have lost their way through addiction, crime, or illness. 


Find out what you can do. 
800/899-0089; www.voa.org 
There are no limits to caring. 
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Meeting at Sandestin 


Plan on exceeding expectations and 
discover our award-winning resort 
destination on Florida's Gulf Coast. 


Best rates available November 
through February. Proud recipient of 
both Gold Key and Pinnacle awards. 


877.870.5913 


www.sandestin.com 


GOLF AND BEACH RESORT 


9300 Highway 98 West ¢ Destin, Florida 32541 


888-THE BEACH (888-843-2322) toll free 


Hilton Head Island 


Sea Pines’ seapines.com 
5 miles of 


ocean beach. 54 holes of exciting 
championship golf. World-class tennis. 
Inviting villa accommodations. And 
warm sunny weather. Call for your 
free vacation guide today. 


Call 1-800-SeaPines 


(732-7463) 


Sea Pines 


Hilton Head Island, South Carolina 
FB 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


south CAROLINA 


www.frippislandresort.com 
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Hilton Head Oceanfront 
_ Rentals Co. You play 
We'll do all the work. 
Hilton Head Oceanfront Rentals wants your 
vacation to be relaxing and rewarding. That's 
why we offer complete vacation planning. You 
tell us your needs and we'll take care of all 
the details, including airfare rental 


COM PAN Y 


P.O. Box 6151 ¢ Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


Want to 


Get 


expiéreSC.com 
Youn Gateway Jo Exploring South Canolina 
Planning your vacation? 
Choose South Carolina for golf, beaches, 


shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 


= * 
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JOIN THE SUMMER FUN AT 
PINE MOUNTAIN 


Bring the family for FSU's 
Flying High Circus, 
June 3 — August 1 8 


Spend a day at 
Robin Lake Beach 


Enjoy the beautiful new Virginia Hand 
Callaway Discovery Center 


Hike, Canoe, Camp, FDR STATE PARK 


There's always lots to see and do at 
Pine Mountain...the Gateway to 
Callaway Gardens. lor information on 
package prices and a tree booklet on 
things to do and places to see, call toll tree 


1-800-441-3502 ext. 950 


( 


Georgia 
Gateway To Callaway Gardens 
PINE MOUNTAIN TOURISM ASSOCIATION 
P.O. BOX 177 * PINE MOUNTAIN, GA 31822 
u ww. pinemountain. org 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


A field guide 
for with 


eagles and 
birdies in mind. 


For your free Mississippi Travel 
Planner, call 1-800-WARMEST. 


14 


£ 
ays to get 


Why wait? Take a scenic drive through 
the Civil War battlefield, cruise on the Mississippi 
River, and visit our museums, shops, historic 
homes, and riverboat casinos. 


VWieksburg, 
Take me to the River. 
Vicksburg Convention & Visitors Bureau . 
1-800-221-3536 South's Wanmest Welcome 
www vicksburgcvb.org PPI 


For statewide travel information call: 
1-800-WARMEST 


A TRULY 
LEGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 

510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


| 


The Grove Perk inn Resort” 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


OF THE 
CIVIL WAR 


A Definitive Collection 
of Over 150 
Confederate Longarms 


Enjoy the finest collection of firearms 
manufactured in seven states of the 
Confederacy. On display at 
Greensboro's Historical Museum, view 
the intricacies of gunsmithing during 
the Civil War. Coilection donated by 
Dr. & Mrs. John M. Murphy. 


Greensboro Historical Museum, 
130 Summit Avenue 
Greensboro, NC 27401 
open daily except Mondays 


Call 800.344.2282 today for 


more details. 


GREENSBORO 


www.greensboronc.org 
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Gatlinburg’s Newest Hotel 


Your Choice for 
Affordable Luxury 


*131 Deluxe Rooms & Suites 

Private Balconies, Fireplaces 
and Jacuzzis 

*Rooftop Penthouse Suites 

*Rooftop Meeting and Banquet 
Facilities 

*One Block from the Gatlinburg 
Convention Center 


1100 Parkway, Gatlinburg, TN 37738 | 


865-436-5656 ¢ 800-933-0777 


www.clariongatlinburg.com 


A 1649 Homestead and Carriage House 


overlooking the Oyster River, and the 
old mill falls. 23 historic rooms, fine 
dining in an authentic Colonial 
atmosphere, casual fare in the ffrost 
Sawyer Tavern. 


Historic guestrooms have fireplaces, 
four posters, Georgian bed drapes, 
private baths, soaking tubs, full 
breakfast inclusive. 

One hour north of Boston, and eight 
minutes from historic Portsmouth, 
with it’s museums and mansions on 
tour, antiques and outlet shopping, 
and the seacoast of New Hampshire 
and the rocky coast of Maine. 


Golf courses, the Shaker Village, 
whale watching, all within minutes. 


THREE CHIMNEYS INN 
17 Newmarket, Durham NH 03824 
603 868 7800 888 399 9777 
chimney3@threechimneysinn.com 


http://www.goddardmansion.com 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~FAX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 


ONE PHONE CALL WILL Do It! 


508-693-7200 


- Founded in 1977 we are the Islands’ longest established 


- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


reservation service with a history of successfully 
accommodating our Islands’ visitors 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha's Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha's Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.nivreservations.com 


112 THE FLORIDA BAR JOURNAL/JUNE 2000 


Authentic American Bed e& Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 
The American B & B Association 
Award of Excellence 


5 
Continental Breakfast 
ivi hoi 
Prestigious 
Gold AwardiInn 
&Clrioninof 
aA the Year Inn & Suites] 
Newp 
. FREE SERVICE 
Booking Martha's Vineyard and Nantucket's Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
* 
| 


Let 140,000 eyes see the world 
through your 
advertisement in the 


Travel 2 Leisure Section 
SPOTTED HORSE RANCH 


Lobe, 
€idventau res oD. stone’s throw from the 


For more information on how 
Hoback River. Horseback riding, 
utting People And RiversTogether Flyfishing, you can 
floating, pack trips and Western promote your resort, property 
fun for the whole family. or location 
Mountain, river and wildlife views Call: 
with meals served in 
view of the river. For color 
brochure and information on a 
one-stop vacation, call: 


307-733-2097 800-528-2084 Randy Traynor 


fox 307-7 33-3712 (850) 561-5685 
FAR FLUNG ADVENTURES Jackson, WY 83001 


P.O. Box 707 www.spottedhorseranch.com e-mail: rtraynor@flabar.org 
El Padro. N.M. 87529 | The Florida Bar Journal 


1-800-359-2627 


Whitewater river rafting trips, scenic 
river rafting trips and canoe river trips 
on the Rio Grande in Big Bend Texas 
and the Rio Grande and Rio Chama in 
New Mexico, the Arkansas River in 
Colorado, the Salt River in Arizona and 
the Rivers of Veracruz Mexico. 


One free Aay! 


Just reserve a compact through a fullsize 4-door car in 
the United States or Canada. Valid on rentals of at least 
four days. Valid through 12/31/00. 


Be sure to request - 
.D. Number 93718 _ 


For reservations, 
contact your travel agent 
Rate Code BY or call Alamo® at 
Better rent a bigger vehicle, because each Alamo® FOSS |-800-3S4-2322 
rental starts jam-packed with a car-full of benefits and: 
extras for association members — everytime you rent} 
with us! Enjoy year-round discounts for either business: One Alomo rental and void other optional fems. 
— or leisure travel, no additional driver once redee © Offer is subject to standard 
fee, and unlimited mileage. Plus, use | must be presented at rental condtions. 
the attached coupon for one free counter upon arrival © Subject to avoilablity and good only 
day on your next rental. A car-full : against basic rate of at participating Alamo locations. 
of benefits makes a car-full period, which does not indude © Blackout dates may apply. 
of smiles! Tones os USS1.89 Not valid with ony other discount or 
For reservations, promotional rate. 
contact your travel agent 


or call Alamo at surcharges, 


We 1-800-554-2522, [Travel Agente GDS: DXA 
AMADEUS users: Use period instead of a “space” after the .D. Number 


prve Harry 


THE FLORIDA BAR 
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Image Studio will animate 
expert's reconstruction and put i 


Demonstrative services shown am 
www.imagestudio.org. 


PERSONAL INJURY ATTORN 
have calls. All legal categories, we 
statewide. Call us A-A-A Attorn 
Service 1-800-733-5342, 1-888- 


24 hr pager. Are you ready to 
referrals? 


Handwriting 


Woodcock Drive, Suite 147, Ja 
FL 32207, (904) 399-3300. Th 
experience in Federal and Stam 
Laboratories. Qualified in 
State courts. Retired FDLE 
Examiner. 


#1 09, Maitland, FL 32751 ( 
0004. Formerly with U.S. Post 
tion Service Crime Lab. Over 2§ ) yt. Ex- 
perience. ABFDE Certified 
Director). Court qualified thi ughout 
southeast. 


Medical 


Physicians For Quality 
medical experts. Since 1986 
Florida physicians who have 
review your malpractice cas 
has merit, testify for you. P 
Defense. 1-800-284-3627. V 
www.physiciansforquality.co 


Real Estate La 


@ James L. Mack, Board Cert 
Estate Lawyer with 50 years p 
clusively in Florida real estat 
rated, available to act as consu 
pert witness in real property. 2 
Country Club Drive, #607, Miam 
(305) 933-2266, fax (305) 68 
mail: jlmacklaw@ aol.com. 
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RESEARCH-(SEC - 10K's, ICC, FCC, 


2000 


OUT OF STATE 
rth Carolina Attorney for Real Es 
wet in Florida. Call Toll Free (888) 


aw Offices of Richard J. Maita, P.A 


87 


gas? Cail Craig P. Kenny & Associ 


iense. Experienced Trial Attorneys. 
toll free: 


20 years experience. Will work with 
ur clients. Competitive pricing. Call 


mation. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK- Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $195 per International class 
COPYRIGHT - $155 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


COURT RECORDS, CONGRESS.) 


APPROVED - Our services meet 
standards set for us by a D.C. Court 


of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 

FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 

Since 1957 


ctions and Refinances/Wills, Trust 
5, Corporations, LLCs and Partnershim 


Street, Asheville, NC 28801. Fax (4am 


las your client injured or arreste 


committed to the client, practices ii 
n the areas of Personal Injury, Work 
nsation, Medical Malpractice and Calla 


a Mark C. McCauley, D.M.D. 


1-888-275-3369 


alified 1031 Exchange Intermedia 
ps. Regular, delayed, reverse and ba 


. (941) 366-1300 or FAX (941) 955-9 


| DENTAL MALPRACTICE 


¢ Plaintiff or Defense 

* Case Merit, Causation, Liability 
* Trial Preparation and Strategy 
Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 


MEDICAL 
EXPERTS 


1 OUTSTANDING SUCCESS 


Our in-house, board-certified MDs 
review medical records and match 
experts to meritorious cases 

from our panel of thousands 

of carefully pre-screened 
specialists in your region. 


AMFS 


American Medical Forensic Specialists, Inc. 


THAN JUST A REFERRAL SERVICE— 


CALL 1-800-275-8903 


Visit our website—www.amfs.com 


tov... 
ort 33. Free 
State 
1660.1 
rove | 
ATTORNEY REFERRAL | 
SERVICES 
in 
= A-A-A Attorney Referral Servi 
phone ringing like it used to? Last 
referred over 12,000 callers to our law firs : 
YS ~We marily 
No Merit - No Charge 
|M Witness, Ltd. 
servic: 
Handwriting Expert: Don field of health 
| 
| 
| 
AV 
: 


Call us to talk over remedies availél 
m your clients who have securities age 
losses. Referral or co-counsel; expert 
affiliations. David McGee, Beggs . 

Pensacola, (850) 432-2451. 


«STRUCTURED 
SETTLEMENTS/LOTTERIES 


_ Top dollar paid for insurance sett 
and lottery winnings. Do you have High NetWorth 
Elder Clients? We purchase large life ingiiiaings 
policies from seniors. Heartland 
ming, Inc., www.heartlandlumpsu 
(800)897-9825. 
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“Remempeance 


American 
Diabetes 
Association. 


Memorial Program 


Make your donation today by calling ‘ 
1-800-741-5698 


Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


BUSINESS 
APPRAISALS 


Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 


m™ Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
Seq Sis; Construction Safety; Elevators/Escalators; 
wa Fires/Explosions; Flammability; Glass/Metal Frac- 

im ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 
(561) 745-79% 


e Litigation 
e Estate and Gift Taxes 
° Mergers and Acquisitions 


PEED, KOROSS, 
FINKELSTEIN 
& CRAIN, P.A. 


Certified Public Accountants 
and Consultants 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


For more information on how 


you can advertise in the 
(954) 760-9000 
(954) 760-4465 fax 
info@pkfccpa.com 
www. pkfccpa.com 


Lawyer Services Pages 


Contact: 
Michael A. Crain, CPA*/ABV 
Leroy Koross, CPA*, CVA 
(* regulated by State of Florida) 


Julie Tanner 


(850) 561-5687 


Member firm of 
Financial Consulting Group, L.C. 


FASTER, SMARTER, EASIER TO USE. 
Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for preparing debtors’ forms. 


Several packages available including a 

Multi-User Network Version. Our prices Ji 
include toll-free support and free updates a 
for one full year. 


1.500.492.5037 


Call us today for your 
FREE evaluation version, 
brochure and price list, 


or reach us on the web at 
www.bestcase.com 


Best Case Solutions, Inc. 
P.O. Box 32 
Evanston, IL 60204 


‘ VISA * MASTERCARD * AMERICAN EXPRESS + DISCOVER 
60-DAY MONEY-BACK GUARANTEE! 


I—| SN:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 


TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bldg. II, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 
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American Medical 

Forensic Specialists 
Attorneys’ Title Fund 
Becker & Poliakoff 
Best Case Solutions I'm afraid we can’t get your marriage annulled 
Blumberg Excelsior just because the minister didn’t read you your rights. 
Corporate Creations 
Empire Corporate Kit 
Emplawyernet.com 41,49 
Findlaw 47 
Government Liaison 

Services 114 
Health Care 

Auditors, Inc. 115 


Inter-City Testing & 

Consulting 115 be: 
ING Settlement Solutions 55 
International Genealogical 

Search 51 
JurisDictionUSA.net 31 
Law.com 7 
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Brewster, | think you're wasting your time with a small law firm 
Lawgic Publishing 35 like this. Why don’t you try wasting your time with a big law firm? 


Lexis Publishing 
Cover 2,1, 3,19,29,37, Cover 3 
Loislaw.com 17 
Dr. Mark McCauley 114 
Med Witness 114 
Meadowbrook-Villari 21 
Peed, Koross 115 
Trugman & Associates 53 
T. Rowe Price 18,43,57 
UCC Filing Services 11 
West Group 9,45,58,59, 
Cover 4 
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What you don’t know can hurt you. Information is power in this 
ever-changing world. Keeping up with what happens out there can 
have a big impact on you, your clients, and your business. 
That’s where the NEXIS® news & business service can help. 

It is the source that legal professionals rely on to keep up with the news. 
Get the news right, get it fast, and get what you need. 

With one click, you can search more than 13,000 news sources. 
You tell us how you want it...it’s news on your terms. 

The NEXIS news & business service exclusively from 
the LEXIS Publishing™ family of companies. 


LEXIS Publishing 


LEXIS-NEXIS MARTINDALE-HUBBELL 
MATTHEW BENDER = MICHIE » SHEPARD’S 


LEXIS, NEXIS and Martindale-Hubbell are registered trademarks and LEXIS Publishing and MICHIE are trademarks of Reed Elsevier Properties Inc., used under license 
SHEPARD'S is a registered trademark of SHEPARD'S Company. Matthew Bender is a registered trademark of Matthew Bender Properties Inc 


© 1999 LEXIS-NEXIS Group. All rights reserved | AL2189 | 
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Your best source 
for news and business 
information. 


In Westnews’, you can find news and background information 
about virtually any person, company or issue 
that’s important to you or your clients. 


“What's the public perception “What are the principal uses “What are analysts saying 
of my client?” for recycled titanium?” about General Mills?” 


To search in Westnews, just click “Westnews’ in the Westlaw® Directory. 
For search assistance, call 1-800-REF-ATTY (1-800-733-2889). 


Westnews: 


© 2000 West Group 2-9585-2/1-00 |071738]| Trademarks shown are used under license. 
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